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THE LAND LAWS. 



The approach of a general election makes it desirable to review 
the Land Laws, the reform of which should now come to the front. 

The Scotch law of Agricultukal Hypothec and the English 
and Irish law of Distress claim immediate notice. They are 
alike wrong in principle, though some of their incidents diflfer. 
Their injustice and cruelty to individuals have been often ex- 
posed. But their indirect effects, and the scale on which they 
operate, have not yet been generally recognised. An illustration 
may help to make this better understood. 

If a law were made to give to every banker priority over 
other creditors, for all advances which he might make to enable 
men to deal in some particular commodity, there would obviously 
be a rush of speculators to the banks. Men with little to lose, 
would be ready to operate in that commodity, if they could get 
it so easily. The bankers would make good profits out of needy 
men, the community bearing the risks. Bankers could not be 
expected to be quite as cautious as usual in their dealings with 
such men, and they would not need to be. But would there 
not be inflated competition for the favoured commodity ? Would 
the market for it be in a natural state ? Wonld there be anything 
like certainty or stability in its market value ? Would not the 
legitimate trader be driven to the wall? And is it possible 
that the disturbance, arising from this artificial law, should not 
affect and prejudice other trades ? 

The proposer of such a law would be thought a lunatic. But 



call the commodity land, and substitute landlords for bankers, 
that is in substance what the law at present does. The laws of 
Agricultural Hypothec and Distress, giye a preferential right to 
landlords to the enormous amount of nearly seventy millions a 
year. 

False competition at auctions is justly prohibited. It is treated 
as a fraud on the public. The Police put down mock auctions 
with a strong hand. But in dealing with landlords and farmers, 
the law works the tremendous force-pumps of Hypothec and 
Distress to keep the market above its natural level. It " rigs 
the market " at all times against the tenant. Hence *' the sharp- 
ness of competition for the hire of farms," which the Duke of 
Argyll acknowledged, and offered as proof that farmers could 
have little to complain of I 

The undue competition thus fostered is not limited to the 
amount of rent. It enters into the whole conditions of the con- 
tract. Needy men gambling for a livelihood don't stand on 
conditions. They acquiesce promptly in reservations of game. 
They care little for freedom to cultivate, or for tenants' improve- 
ments or enrichments, or for power to transfer their leases. And 
those who follow the legitimate business of farming are thus 
forced to submit to unfair conditions, or to quit the business. 

These priorities also prejudice trade grievously. They are 
legal traps kept at all times ready to snap on unwary traders, 
in every parish and on every farm in the three kingdoms. A 
wholesome trade cannot be carried on under such vexatious 
conditions. Thousands upon thousands of wholesale merchants, 
too, are imconsciously affected by them through the retailers 
who are first wronged. If it be said that higher prices are got to 
cover extra risks, that again must be at the cost of the farmer. 

The landlord's power in Scotland to enforce his hypothec 
before any rerU is due is a most obnoxious feature of this 
law. It is peculiar to Scotland. In England and Ireland 
the landlord cannot proceed even on the day on which the rent 
becomes due. He must wait till the next day. Indeed, an Eng- 



lisbman finds it difficult to understand that in Scotland a land- 
lord, who has been paid everj farthing of rent that is due to him, is 
entitled to get a warrant to put his tenant's stock and crop under 
sequestration for the current rent, to have the stock and crop in- 
ventoried and put beyond the tenant's control, and that if the 
tenant sells, even to meet the coming rent, he is liable to quasi 
criminal punishment for contempt of Court 

And it is nearly as difficult to get a Scotchman to comprehend 
that in both of the sister countries a landlord is entitled, at his 
own hand, toithout any warrant except his own will, and with- 
out any previous notice, to seize, carry oflf, and sell his tenant's 
stock or elBFects ; that he cannot be hindered, however much his 
seizure may be in excess of what is due ; and that the tenant has 
no remedy except by a subsequent action to recover damages for 
the levying of an excessive distress. 

The Scotch law on these points is the more unwarranted and 
unjust, — the English and Irish law the more insolent and de- 
grading. But, in any of the three countries, even a solvent 
tenant, against whom these laws are put in force (lawfully or 
otherwise), can scarcely escape ruin. 

" Hew at the roots," was a wise saying of John Knox, and 
the laws of Hypothec and Distress are the giant roots which 
sustain these and many other evil branches in the relation be- 
tween landlord and tenant. 

The law not merely creates undue competition for the tenancy 
of land, it further, by arbitrary and unreasonable presumptions, 
interprets the tenant's agreements unequally against him, and 
decides against him when his agreement is silent. 

By one of these presumptions of law a Scotch farmer, who has a 
nineteen years' lease, cannot transfer it without consent of his 
landlord. He cannot, without such consent, leave it eCTectually 
by will to his widow, or to any child except his eldest son- The 
landlord is not bound to give any reason for withholding his con- 
sent. And if the farmer does make such a will, the landlord 
might actually play oflf the eldest son against the widow, and the 



widow against her eldest son, and give the lease to the one or the 
other, according to the advantages which he could exact for himself. 

The law also presumes against the farmer in Scotland, that 
when he takes a farm he shall not protect himself from the 
ravages of game. He must stand passively by, and see his crops 
mown down and trodden under foot by wild animals, and must 
not lift a hand to save his property. Where the contract is silent, 
the law says this shall be the tenant's position as to game. 

The law further presumes untruly against the farmer, that 
when he makes a permanent improvement on his farm or build- 
ings, or when he enriches the farm by manures, he intends to 
make a free gift of the improvements to the landlord ; and when 
he is evicted, it takes no account of his interest in the unex- 
hausted improvements. It will not even permit him to take away 
the materials of a building which he has put up wholly at his 
own cost. — ^This law is not really beneficial to landlords. Its chief 
action is as a deterrent, preventing farmers from improving and 
enriching their farms so as to make them more productive, and 
punishing them if they do so by confiscating their improvements 
gratuitously to the landlord. The law ought to recognise the 
tenant's property in his improvements and unexhausted manures. 
And those who stand up most zealously for the rights of pro- 
perty must not forget that, on their own principles, the tenant's 
property should be as sacred in the eye of law, and as carefully 
guarded against spoliation, as the property of the landlord. 

In 1756 the Judges of the Court of Session in Scotland, not in 
any case which was judicially before them, but assuming the 
functions of Parliament, passed an Act " Anent removings." It 
set forth in its preamble as the ground of its enactment, " where- 
as the difficulties that have occurred in actions of removing from 
land have been found to be highly prejudicial to agriculture." 
And, among other things, it enacted that •* Where a tenant shall 
run in arrear one full year's rent ... it shall be lawful to the 
heritor or other setter of the land to bring his action against the 
tenant before the Judge Ordinary, who is hereby empowered and 



required to decern and ordain the tenant to find caution,* for 
the arrears^ and for payment of the rent for the five crops 
FOLLOWING, (or during the currency of the tack, if the tack is of 
shorter duration than five years) within a certain term to be 
limited by the Judge ; and failing thereof to decern, the tenant 
summaniy to remove, and to eject him in the same manner as if 
th^ tack were determined" 

A later race of Judges, with clearer ideas of constitutional law, 
in a Eeport to the House of Lords, on 27th February 1810, 
questioned whether this Act was not beyond the powers of the 
Court. And Lord President Boyle, in a case before the Court on 
16th June 1843, said,— " Whether the Act of Sederunt, 1756, did 
not go beyond the powers of the Court has been questioned, but 
as it has been acted on for nearly a century we must give 
obedience to it." 

Under this emphatically judge-made and questionable law, any 
farmer in Scotland, as soon as a year's rent becomes due, and 
without payment having been asked, may be required to find 
security for the five following years' rents, and, on failure, is 
liable to be ejected, whatever the endurance of his lease. 

Through the combined use of this law and of the law of 
Hypothec, a tenant who owes no arrear may have his whole 
stock and crop seized for coming rent ; and being thus prevented 
from making sales to meet the rent, while his credit is at the same 
time destroyed, may be kept under the sequestration till a year's 
rent is due ; the landlord may then require good security for five 
year's rent farther, and if the tenant has no friends of adequate 
substance who will undertake that alarming responsibility, he 
may be ejected in the middle of his lease, and his improvements 
and unexhausted manures appropriated without compensation. 
And after all the landlord may, and probably will, recover every 
penny of his rent under his hypothec, but the evicted tenant 



* Good and sufficient security, certified to be such by the Sheriff-Clerk on his 
responsibility. 
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is never restored to possession. A legal robbery of the tenant 
and of the tenant's creditors may be thus effected, and they have 
no redress. 

Strange to say, Mr. Vans Agnew, in the latest edition of his 
Hypothec Bill, proposes to give, for the first time, the sanction of 
the legislature to this grievous law of caution and removing, and 
actually to bring it into force as soon as lialf a year's rent is due, 
without any provision even that payment must first be asked! 
We cannot doubt that Mr. Vans Agnew has been persuaded to 
adopt this provision, believing it to be harmless, without much 
knowledge of the sharp sting which lurks under it. 

The law on this subject is more reasonable in England and 
Ireland. There a tenant is not liable to find securities for future 
rents, and even when evicted for arrear, can, in Ireland, and we 
believe also in England, recover possession by paying the rent 
which he actually owes, with the costs, at any time within six 
months after his eviction. 

The law of "caution" in Scotland, is also applied very oppress- 
ively in other cases in which a landlord sues a tenant to quit. 
The tenant is not entitled to be heard by the Court in his defence, 
without first finding good security for double rents, imless he 
can "instantly/' on the spot, verify a defence excluding the 
action. When he can at once produce an unexpired lease, that 
would make the security unnecessary. But if his contract of 
lease is in the hands of his landlord or factor, (as is commonly 
the case), or if it is to be proved by letters or writings some of 
which are not in the tenant's possession, or if his defence in any 
way requires investigation, he must at once find the security for 
double rent, or his mouth is shut, judgment passes against him, 
and he is evicted without any means of recovery. It would be 
reasonable that the Court, if satisfied that the defence is a mere 
device to gain time, shoidd have a discretionary power to require 
security, or to put the landlord into possession while the question 
is being tried, but in every case the tenant's defence ought to 
be heard and tried out to the end, and a deliberate judgment 



given upon it, instead of driving him unheard out of the Queen's 
Courts. 

If such laws of eviction were applied to Ireland, they would 
reduce it again in a few years to the frightful condition of agrarian 
outrage, (already beginning to be forgotten), which the Land Act 
of 1870 was passed to remedy. Is justice to be forever with- 
held from the people of Scotland, because they are more 
patient? 

In England six months are required for legal notice to quit. 
In Ireland it was the same till 1876, but in lettings made since 
that date, twelve months' notice to quit is now necessary. In 
Scotland a tenant may be turned out on a warning of only forty 
days! 

All the laws and presumptions which we have objected to, act 
as special helps to landlords in making their bargains, and 
special hindrances to tenants. They go deeply also into the 
production and cost of food, restricting its increase, and enhanc- 
ing its price to the consumer. 

A rough gauge of the consumers* interest in these questions 
may be found in the rent and its growth. In 1857 tlie annual 
value of land as assessed for income tax was £55,856,000. 
In 1875 it had increased to £66,911,000. In these eighteen 
years, the increase of land rents has thus exceeded eleven millions 
a year. From what source has that enormous increase come ? Has 
it not come largely from the labour and food of the people ? It is 
equivalent to an increase of three hundred and thirty millions 
in the capital value of land-<Jwners' property, gained without 
much effort on their part, in that short time. 

It is natural for landowners to think that a system must be 
good for them under which the value of their property has so 
much increased. But the increase is due to the general progress 
of the country, overcoming the mischievous eifect of bad laws. 
A serious check to progress tells sharply on rents. That is the 
lesson of the hour — the world disturbed, confidence shaken, 
trade dislocated, workmen unemployed, consumers straitened. 
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produce depreciated, farm profits gone. A landlord's rent is sure 
to follow as soon as his tenant's means are exhausted, if he does 
not see it his own interest to give relief before that time comes. 

The legal advantages of land-owners cost them dear. Do 
as they will, they can, in the long-run, get only a share of the 
profits derived from the produce of the soil, and therefore their 
worst enemy is a law which restricts profitable production. 
It is, at the same time, the worst enemy of the farmer, and one 
of the worst enemies of the community. 

What the landlord's share of profit is, will depend in each case 
on the " higgling of the market." It is here that landlords are 
so often misled by the false competition which rent preferences 
encourage. If they get the promise of too high a rent from a 
needy man, he tries to recoup himself by exhausting the land 
and starving it, the only process which is available to him ; and 
he leaves it impoverished and discredited in the market when he 
can go on no longer. 

Landlords who prevent the business of farming firom being 
pursued under wholesome conditions are very blind to their true 
interest ; for on the average, and in the course of years, they can by 
no process whatever extract more from the farmer of land than 
its produce will yield after all costs, risks, and disadvantages are 
first provided for. That is an economical law from which they 
cannot escapa Farming would soon cease if its average result 
was loss. The landlords have, therefore, a more direct interest, 
if they knew it, than any other class of the community, in 
taking away every artificial law that interferes with legitimate 
production. Nor would anything add more to the permanent 
security of property, than to prune off in quiet times all excres- 
cences which tend to make their rights odious, without being 
essential or truly advantageous to them. 

Consider what a demand there is, in our own markets, for 
the increased growth of food and farm produce. It is another 
gauge of the consumer's interest in these questions. We pay 
above 100 millions a year to other countries for food and 
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produce which, with free application of capital and rational 
conditions of farming, might be grown in our own fields. And 
yet, by leaving us under unwise laws, our legislators discourage 
and even bar the application of capital freely to agricultural 
improvement and production. Capital shuns a trade which is 
subjected to unfair conditions, to conditions that make it insecure. 
It is a heavy tribute to pay to the foreigner. A hundred millions 
a year of increased growth from the land would aflford a better 
return to the land-owner, and form a large addition to the fund 
for the employment of labour at home. And the many hundreds 
of millions of British capital which, for want of suitable invest- 
ment, have been and continue to be sent to employ labour pro- 
ductively in foreign countries, would be put out better at home 
if it could be employed with safety. 



Fettered in every limb by laws unfavourable to production, 
we are now brought face to face, in our own markets, with the 
fresh beef and mutton, the cheese, and the pork, as well as the 
corn of America, These are raised on vast tracts of unexhausted 
fertility, by men free from every such restriction, who have no 
rents to pay, and whose virgin land needs no manures. Yet we 
do not deprecate their competition, if our industry were un- 
trammelled. 

We abide by the principle of free contract, but it is essential 
to that principle, that the law should be just in its enactments 
and presumptions, and should hold the balance fairly between 
the contracting parties. 



The law of strict entail in Scotland is also a great hindrance 
to progress. It has established a perpetuity of life owners, and 
produced a restricted distribution of property, that is probably 
unexampled in any free country. The following authentic 
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statement on this subject is extracted from the Eeport of the 
Highland and Agricultural Society of Scotland, to the Inter- 
national Agricultural Congress, held at Paris, in 1878 : — 

Acres. 
The land area of Scotland (not including water) is . . 18,946,694 

Acres. 
24 persons own among them . . . 4,931,884 

44 persons more own .... 3,025,616 

68 persona thus own . ' . . . 7,957,500 

Not much less than half of all Scotland. 

103 persons more own . . . . • 3,071,728 

159 persons more own .... 2,160,111 

250 persons more own .... 1,726,869 

580 persons thus own among them . . 14,906,208 

Considerably more than three-fourths of 

all Scotland. The least that any of 

these holds is 5000 acres. 
687 persons more own .... 1,843,378 

6i«l persons more own .... 835,242 



1,758 persons thus own among them . . 17,584,828 

An average of ten thousand acres to each 

person. 
The great bulk of these inunense terri- 
tories, and a portion also of the smaller 
estates, (next mentioned), are held 
under strict entail. 
7,875 persons more hold .... 1,303,215 

An average of 165 acres. 
9,471 persons hold .... 29,327 

An average of rather more than 3 acres 
each. 
22 The returns are incomplete for 22 persons, 

and for 1147 acres .... 1,147 

113,005 And the rest of Scotland is divided among 
113,005 persons, house-owners in towns, 
villages, &;c., each owning under an acre, 
and on an average rather less than a quarter 
of an acre ..... 28,177 

132,131 persons. (In all) . . . 18,946,694 

The rest of the population, 3,227,887, have no share in the ownership of the 
soil, while (as above shown) 68 persons own nearly half, and 580 persons own 
more than three-fourths of all the land. This is not a wholesome condition of the 
body politic ; and it is chiefly due to a peculiar and highly artificial law of Entail, 
which made the land once subjected to it inalienable for ever. 

In England (including Wales) above 20 per cent, of the land is held by owners 
having between 100 and 500 acres. 
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In Scotland that class holds less than 3 per cent 

In England above 10 per cent, is held by owners having between 500 and 1000 
acres. In Scotland that class holds only a fraction more than 3 per cent. 

Th« owners of 1 acre and under 10, in the two countries, compare thus — 
Scotland - - - 9,471 

England and Wales 
The owners of 10 acres and under 50, 
Scotland 

England and Wales 
The owners of 50 acres and under 100 
Scotland 

England and Wales 

Yet the ratio of population between the two countries is only as 6 i in England 
to 1 in Scotland. 

'On the other hand, 58 per cent, of the land in Scotland is held by owners hav- 
ing each 20,000 acres and upwards, while in England and Wales the proportion of 
that class is only 7 per cent. 

Through the operation of this law of strict entail, there has 
been, as stated in the Eeport referred to, 

' ' created over all Scotland, and affecting the mass of its land, an intenninable 
succession of usufructuaries, without the interest or the means to perform the duties 
of full owners ; ** and " under this system there never could exist, over all the 
vast tracts which it affected, a j^erson having the motives or the powers of a perma- 
nent owner — they were pensioners for life on the estate. It may be conceived to 
what an extent industry was curbed, and the natural energies of the people cramped, 
by such an unnatural state of things.'* " Palliatives have been applied, but unless 
there be further legislation to set the land free from the fetters of the strict entail, 
Scotland must long suffer." " An inmiedtate remedy could be found by enabling 
the heir in possession to sell all or any part of the entailed estate, clearing off debt, 
and paying out of the price to the next heir the value of his expectancy ; unfair 
sales being excluded by suitable supervision." " One deplorable fact, largely due 
to the disabilities of strict entails, is that a third of the whole people of Scotland 
have to live in houses of one room. This, though it enters so deep into the daily 
life of the people, is very slow of cure, since they have themselves, for the most 
part, no power over it." 



Such are the land laws and their baneful operation. In the 
interest of the nation, as well as of landlords and occupiers, the 
reform of these laws is imperatively required. The produce 
grown in the country is the natural foundation of its prosperity. 
To restrict growth by artificial laws is an error more fatal in the 
interest of the whole community, and of those who depend on 
that industry, than the exploded attempt to promote home 
growth by protective duties against foreign produce. Both rest 
on the same false basis, the blind pursuit of the imaginary interest 
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of a class. — That class trembled when Free-trade was adopted, 
thinking it the advent of their ruin. They have reaped 
unexampled progress. That experience ought to teach them how 
vastly their real interest will be promoted by giving free scope 
to Agriculture. And it is of vital interest to the masses that 
fresh and wholesome food should be freely and plentifully 
increased. 



What, then, are the Scotch constituencies to do ? They have 
already sent to Parliament representatives pledged to give their 
votes, and who, in the last division on the subject, have given their 
votes, for the total abolition of Agricultural Hypothec, in the pro- 
portion ofthirty-eight against three. And this odious law has been 
rivetted on Scotland by the apathy or resistance of successive 
Governments, against this overwhelming preponderance of 
opinion in the country which the law oppresses. 

The case is one of flagrant wrong and affront to the Scotch con- 
stituencies. It is, therefore, no longer suflicient to pledge Par- 
liamentary candidates to give their individual votes for the 
abolition of this law. The time has come when they must be 
required to undertake that they shall withhold support from any 
GovemmeTit which shall continue to overbear the voice of the 
constituencies in this matter, or refuse to deal justly and effec- 
tively with other land grievances. If that course be followed 
with resolution and union, no Government will venture longer to 
trifle with these urgent questions. 

The abolition of Agricultural Hypothec should be total and 
immediate. To postpone its repeal till the end of each lease would 
deprive the measure of a great part of its beneficial action. It would 
leave traders in great uncertainty, and the fear of Hypothec 
would continue to affect the credit of farmers for many years. 

Tenant-farmers have hitherto had plenty of fair promises 
at the hustings, but no performances in the House. Their 
interests have been woefully neglected, and themselves treated 
with indifference as soon as they have polled. The law 
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bristles with rules and provisions speciedly contrived, in 
the landlord's fancied interest, to their injury and de- 
gradation. Manufacturers and commercial men have, , by 
resolute effort, obtained their release from every law that 
was detrimental to their industry. Artisans and other 
workmen, long before they obtained the franchise, effected 
their deliverance from the laws which hindered their industrial 
freedom. Let the farmers profit by the lesson, and imitate 
the example. They have the political power of the counties 
in their hands. They have only to will their freedom reso- 
lutely and it is secure. These are no times for half measures. 
Let them select men to represent them whose sympathies are 
with them, who have their true interests at heart, and who 
possess an intelligent practical knowledge of their real grievances ; 
and let them vote in solid ranks against every candidate of 
whose thorough earnestness to redress these grievances they are not 
fully assured. 



We venture to add a few words specially to working men. 

Every artificial restriction of growth contracts the demand 
which would otherwise exist for agricultural labour. Hence 
many, who in a more natural state of things would find beneficial 
employment in Agriculture, are cast on other occupations, and 
their competition affects the wages of every other industry. If 
Agriculture had been set free when Free-trade was adopted in 
merchandise, the field for farm labour would have been vastly 
increased by the reclamation of waste and wet land, and by 
higher and more elaborate cultivation. The labour bill is one 
of the tests of farming. But in Scotland — 

** In 1861 the agricultural class numbered 372,247 workers, and thus constituted 
25 '45 per cent, of the total persons engaged in occupations. In 1871 only 270,008 
persons were engaged in agricultural pursuits, constituting only 18*39 per cent, of 
the total persons engaged in occupations." 

" The manufacturing class showed a great increase in the ten years between 1861 
and 1871. In 1861 that class numbered 682,410 workers, and thus constituted 
46*65 per cent, of the total persons engaged in occupations. But in 1871 that class 
had increased to 749,277 persons, and thus constituted 51 '02 per cent, or rather 
more than a half, of all persons engaged in occupations." 
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That is the story told by the Report of the last census of Scot- 
land,* and in these figures all kinds of workmen may trace the 
importance of the factor which thus acts on their wages. In 
truth, they are thrice smitten by these land laws — directly in 
their food and dwellings, indirectly in their wages. 

Here are the sad facts put together in a few words ; let him 
justify these facts who can ; 

One-third of all the workers in agriculture transferred to other 
employments in ten years. What a wrench to them and their 
families, a twelfth of the population ! What a pressure on other 
occupations ! 

One-third of all the people of Scotland livin/j in hojises of one room. 

Nearly half of Us land ovmed by 68 persons. 

More than three-fourths of its land oumed by 580 persons. 

Three millions and two hunAred thousand of its people, who do 
not own a square foot of its soil among them. 

All this grown out of and rooted in arbitrary laws of disability, 
which make the bulk of the land unsaleable, and the terucnt-occu- 
picrs unsafe to develop its productiveness, or to do justice to the 
dwellings of their workers. 

The number of agricultural labourers in England and Wales-f- 
(including shepherds and indoor farm servants) fell progressively 
from 1,110,311 in 1851 to 922,054 in 1871, and (taking an 
average of four persons to a family), it will be seen that the 
number of farm labourers and their families who were thus cast 
on other employments was very great, though not quite equal (in 
proportion to population) to what occurred in Scotland. 

And why was all this ? Simply because the land was not freed 
from antiquated restrictions, adverse to the increase of cultivation 
and growth, when our markets were made free to foreign pro- 
ducers who were not subject to such restrictions. We have been 
set by our countrymen to wrestle with the foreigner, with our 
hands tied. 

* Parliamentary Papers of 1874 (c. 841), p. zxsix. 

t Census Reports for England and Wales, vol. 71, Part 2 of Session 1873. ; 
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In both England and Scotland the numbers, given are in addi- 
tion to the natural increase of population from excess of births 
over deaths. According to the average progress of our popula- 
tion, the number of agricultural labourers ought to have greatly 
increased, instead of being so greatly diminished. 

When the State physicians shut their eyes to the peril of such 
things, the common sense of the masses is needed to enlighten 
them. 

These evil laws touch the homes, the daily means, the food, the 
health, the physical stamina, the very lives of working men and 
their children. They have felt the benefits of Free Trada Let 
them now demand its complement. Free Growth. That should 
be the home cry of the coming struggle. They have but to 
raise it in earnest, and this huge legal fabric of folly and wrong 
will crumble into dust, — ^and nobody be the worse. For all 
owners will find their account in the wholesome advance of 
emancipated agriculture, and the hampered ownera of overgrown 
estates will be specially benefited by free powers of voluntary sale. 



EdiTiburgh, 5th March 1879. — Approved at a full meeting of 
Directors held this day, and ordered to be published and circu- 
lated — Messrs. Potts and Dudgeon dissenting from the last 
branch. 

T. M. NicoLL, President. 

D. CURROR, Secretary. 
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ME. COBDEN ON THE LAND QUESTION. 



At the Annual Meeting of the Romaey Labourers' En- 
couragement Association^ the Hon. William Cowper, who 
presided in the absence of Lord Palmerston, in alluding to 
the " disadvantages and privations to which the Agricultural 
Labourer is exposed/' is reported to have said : — " I do not 
allude to such imaginary grievances as that of the tillers of the 
soil having any share in the ownership of the land. Such 
a complaint as that rests upon a fe,llacy and a delusion. If it 
were possible to make the labourers the owners of the land 
which they are tilling it would be a retrograde movement in 
agriculture. The great progress in agriculture of late years 
has been due to the concentration and application of capital to 
an amount of land wl^ch is sufficient to justify the favourable 
employment of that capital ; and it would be going back to 
times of less prosperity — it would be following the example of 
countries leas prosperous than England in agriculture — if we 
were to aim at such an absurd and impossible object." 

The above argument may be called generic, for it expresses 
the views of the class which have possession of the soil of this 
country. Lord Palmerston gave utterance to similar opinions 
on Mr. Maguire's motion in the House, when he deprecated 
any change which should ^' reduce the occupiers of the Irish 
soil " to the condition of the French peasant proprietors ', and 
it is not reported that there was a roar of laughter at this grim 
joke. 

Now nobody has, I believe, proposed that we should adopt 
in England the French law of succession ; but it pleases those 
who are the advocates of the land laws of this country to bring 
forward the peasant proprietor of France as a sort of " Old 
Bogy'* to frighten us into the love of our own feudal system. 
This compels those who desire any amelioration of the present 



system to meet them on their own ground. I propose^ with 
your permission, and with the aid of such high authorities as 
I shml cite, to offer to your readers the materials for forming 
a judgment upon the state and prospects of the peasant pro- 
prietary of France. 

Two questions are presented to us in connection with this 
subject — ^What are the moral, and what are the economical 
effects produced by the division of the land of a country among 
its whole people ? In Prance, Switzerland, Norway, Gfermany, 
Belgium, the Channel Islands, and in the United States, 
the land is, as a rule, the property of those who cultivate it. 
The same state of things prevails more or less, or is being 
rapidly developed, in Italy, Spain, Russia, Hungary, and other 
countries. England is the only great country where feudalism 
still rules the destinies of the land, and where the owners of 
the soil are constantly diminishing in number. I will, how- 
ever, confine myself to France, because it is the country where 
the system under consideration may be said to have originated, 
and which furnishes an example on the largest scale, of 
extreme and uniform division of land ; and because, being the 
coimtry most often referred to in condemnation of the system, 
and from its proximity and the high character of the authoi- 
rities to be quoted, it affords the most satisfactory materials 
for forming a correct judgment on the matter. 

Now, looking at the moral aspect of the question alone, 
nobody will deny the advantages which the possession of 
landed properiy must confer upon a man or a body of men — 
that it imparts a higher sense of the independence and 
security, greater self-respect, and supplies stronger motives 
for industry, frugaKty, and forethought, than any other kind 
of property. But we have not to weigh the various moral 
influencei^ produced by the ownership of different kinds of 
property. The question really is between owning land or 
possessing nothing, for in proclaiming that the whole class of 
agricultural labourers must for ever abandon the hope or 
ambition of becoming landowners, they are virtually told that 
they can never emerge from the condition of weekly labourers ; 
for the tillers of the earth can, as a class, rise to wealth only 
by sharing in the possession of the soil. Let us see to what 
proportion of the agricultural population thid proscription 
extends. 

By the last census tables of the occupations of the people, 
it appears that in England and Wales there are, in round 
numbers, 15,100 landed proprietors and 1,100,000 farm 
labourers. The classification of the proprietors may be 



wanting in accuracy^ but it is enough to know that^ taking 
the whole United Kingdom^ whilst the owners of the soil are 
reckoned by thousanda^ its cultivators must be counted by 
millions. The farmers and graziers in England and Wales, 
220,000 in number, have, in a vast majority of cases, no 
property in the land they occupy, but as it is not yet proposed 
to put them under the ban of perpetual exclusion from, the 
class of proprietors, the moral aspect of the question does not 
affect them to the same extent as the labourers. Now, the 
whole question as between the miUions of peasant proprietors 
in France and the millions of farm labourers in England is 
summed up in a few words by M. Passy, in a small volume, 
entitled '^Des Systdmes de Culture en France, et de leur 
Influence sur l^conomie Sociale,'' which should be read by all 
who take an interest in this question. " As for the idea so 
often reproduced,^' says he, ^' that large farms contribute more 
than small to the welfare of the population employed on them, 
it scarcely deserves notice. The whole difference between the 
two systems is, that in the one case there are few masters and 
many hired labourers — in the other more masters and fewer 
hired labourers. Now, should not that be a sufficient rectson for 
preferring the latter f " Bearing in mind that, in speaking of 
small farms, M. Passy means small freeholds, can we doubt, 
were his questions put to the British peasant, instead of the 
landowner, what his answer would be ? 

But upon the moral aspect of the question there cannot be 
two opinions, and therefore it does not admit of controversy. 
On the Continent the verdict on this view of the subject is 
unanimously in favour of small landed properties ; and unless 
we in England are insincere in the arguments we address to 
the working classes to induce them to become depositors in 
savings banks, or to enter the ranks of distributors and pro- 
ducers, by means of " co-operation,'' we shall also admit that 
to become a small freeholder would elevate the labouring man 
in the scale of society. This has been proved by experience on 
the largest scale in France, where five millions of landed pro- 
prietors, every one a voter, constitute the foundation of the 
social and political edifice, and of whom rulers and orators 
delight to speak as the pride and safeguard of the State. If 
we would realise the contrast presented by the abject condition 
of our own peasantry, it is afforded by such incidents as that of 
the speaker at the above-named meeting telling his patronised 
audience (and his audience listening acquiescingly), that for 
them the acquisition of a plot of land was " an absurd and im- 
possible object," or by a recent picture in Punchy where, on 



the occasion of a liint having been uttered that land and votes 
might be possessed by the same class in England as in France^ 
the Britisn peasant was caricatured in a form which conveyed 
the impression of a cross between an Aztec and a New 
Zealander. 

But it is on the second or economical branch of the subject 
— namely^ the eflTect of small landed properties on the progress 
of scientific agriculture — that the great controversy really 
arises. Can what is called high farming be carried on success- 
fully where the land is cultivated by peasant proprietors f It 
might be almost a sufficient answer to say that the highest 
standard of agriculture is horticulture, which is always con- 
ducted on a diminutive scale. This, however, would be to 
evade the major part of the question, whether, on small pro- 
perties, farming can be pursued with the same economy as on 
large — whether the net proceeds, after deducting the cost of 
production, can be as great in the one case as the other. 
On this point the influential public opinion of England has 
been resolutely on the side of great farms. Not content with 
preferring our own system, we have, as is our English wont, 
passed summary condemnation on those who have not con- 
formed to our standard. Mr. M'Culloch, with his usual 
dogmatism, took a prominent part, nearly forty years ago, in 
denouncing the division of land as it is practised by our 
neighbours, predicting that, if it were continued for another 
half century, " France would become the greatest pauper 
warren in Europe." Thirty years after this rash prophecy 
M. Passy publishes a second edition of his '' Systemes de 
Culture,'' in which the important question is discussed in aU 
its aspects. M. Passy was a peer of France under Louis 
Philippe, and afterwards filled the post of Minister of Finance. 
He is a considerable landed proprietor, and ranks as one of 
the most distinguished political economists of France. It 
would be difficult to find a person combining higher qualifica- 
tions for his task, and the result of his investigations is a 
decided preference, on economical, social, and moral grounds, 
of the French system to that of this country. He shows, as 
indeed all the accredited French authorities show, that the 
evils of the subdivision of land, as it is practically carried out 
in France, are much exaggerated, indeed caricatured, by its 
opponents — that the enforced division of the property of a 
deceased parent among his children does not necessarily 
involve the partition of the land — that arrangements are often 
made by which one of the family takes the estate, paying to 
the co-heirs a compensation in money ; or the whole is sold 



and the proceeds are divided. And thus^ as the Government 
statistics prove^ the separate landed properties of France are 
not increasing in number in proportion to the increase of 
population; in short, experience shows, as common sense 
might have foreseen, that as men do not out up their cloth or 
leather to waste, so neither will they, as a rule, subdivide that 
which is far more precious — the land — ^into useless fragments. 

M. Passy gives us the following deductions as the result 
of his investigations : — " 1st. That in the present state of agri- 
cultural knowledge and practice, it is the small farms {la petite 
cultv/re) which, after deducting the cost of production, yields 
firom a given surface, and on equal conditions, the greatest 
net produce. And 2ndly. That the same system of cultivation, 
by maintaining a larger rural population, not only thereby adds 
to the strength of a State, but affords a better market for those 
commodities, the production and exchange of which stimulate 
the prosperity of the manufacturing districts.'^ 

This conclusion, so opposed to the doctrine current in this 
country, is confirmed by the highest authorities in France, as 
well as by those English writers who, whether as occasional 
residents in that country or as travellers — such as Mill, Inglis, 
Kay, &G. — have had the best opportunities of forming a correct 
judgment on the matter. And it should be added that these 
views have been constantly gaining ground in France during 
the last half century, until they have almost ceased to be a 
subject of controversy in that country. And surely if any one 
circumstance be more calculated than another to impose a 
modest di£Sdence on even the most conservative of British 
critics, it is the high social and intellectual position of those 
Frenchmen who are the advocates of the system of peasant 
properties. This task is not left to the Red Republicans or 
the ultra- Democrats. Men of exalted rank and noble birth, 
who might be excused for feeling some repugnance to a social 
organization which has to a large extent been erected upon the 
ruins of their class — the descendants of those whose families 
were scattered or who perished on the scaffold during the 
Revolution — have been among the most able and earnest 
champions of the present order of things. Thus M. de 
Tocqueville, writing in the confidence of private friendship, 
from the chateau in Normandy bearing his name, and sur- 
rounded by a body of peasant proprietors occupying the 
greater part of the ancestral domain of his family, yet speaks 
with hearty commendation of the change. And the present 
state of things finds a defender in a venerable French noble- 
man, who is widely known and honoured in England for the 
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purity of his character and his high intellectual endowmenta-^ 
the head of the ducal house of De Broglie. The circumstance 
to which I am referring — the elevated character and eminent 
position of the advocates of the French system — seems to have 
had its effect on the conservative and philosophical mind of 
Tfr. Chalmers^ who visited France in 1888, imbued with Mr. 
M'Culloch's predilections against the division of landed 
property. 

Dr. Chahners records in his Diary, which has been published 
since his death, the conversations he had on this subject with 
men of the highest social and political position, whom he 
describes as ''intelligent and truly conservative.'' One of 
them Franqois Delessert, Member of the Chamber of Deputies, 
Parisian merchant, tells him that he '' apprehends no harm 
from the subdivision of property — speaks of the checks to it — 
that it is greatly over-rated — that family arrangements often 
prevent it.'' But a conversation with a nobleman already 
mentioned, seems to have produced the greatest impression on 
his mind, as will be seen by the following extract from his 
Diary : — '^ June 21, 1838. Duke de Broglie made a very able 
defence of the French law of succession, and said (inter alia) 
that the minutely subdivided land on the Seine was, before, 
not cultivated at all. At Lille, he says, there is first-rate agri- 
culture in large farms &om small properties pieced together. 
That in the Canton of Berne, one part, under the law of primo- 
geniture, has large properties, splendid houses, admirable agri- 
culture, but a population supported by a poor-rate. Anomer 
part, under the law of equal division, has a worse agriculture 
and a better-conditioned population, without a pauper among 
them." 

Dr. Chalmers, closes his Diary with these words: — ^''A 
most interesting journey, by which my opinion of the actual 
state of property in France, and also my views of the eventual, 
have been made more favourable. Much, however, must be 
left to time and experience. I have been greatly eidightened 
by the conversation of the Duke de Broglie." 

A few years after Dr. Chalmers' tour in France the agri- 
cultural districts of that country were visited by Mr. Henry 
Coleman, Professor of Agriculture in Massachusetts, who was 
on a special mission from that State to report on the condition 
of agriculture in Europe. It would be difficult to &id a 
witness more deserving of attention on the subject under 
consideration. The following are extracts from his published 
letters : — ^' At first I thought I should find nothing in French 
agriculture worthy of much attention, but my opinion has under* 



gone a oliaoff e^ and I begin to think their agricnltore not only 
good, but ackanced. They do not grow the same productions 
as England ; their work is not executed in so neat a manner ; 
their implements are primitiye and somewhat rude ; their 
neat stock is less improved^ and, indeed, the whole system is 
different ; but I am disposed to believe that their farming is 
more economical, and that, taken as a whole, the condition of 
the labouring classes is superior to that of the English. 
:^ 4c :|c s|e He J havo ncver seen a more civil, clean, well- 
dressed, happy set of people than the French peasantry, with 
scarcely an exception, ana they contrast most strongly in this 
respect with the English and Scotch. I seldom went among 
a field of labourers in England or Scotland, especially if they 
were women, without some coarse joke, or indecent leer. It 
is the reverse in France — ^the address even of the poorest (I 
do not at all exaggerate) is as polite as that of the best people 
you find in a city ; so far from soliciting money, they have 
refused it in repeated instances, when, for some little service, 
I have offered some compensation. Count de Grourcy told me, 
again and again, that even the most humble of them would 
consider it an offence to have it offered them. I do not believe 
there ever was a happier peasantry than the French, and they 
are pre-eminent for their industry and economy .'' 

But the most recent, and, at the same time, the highest 
testimony on this subject remains to be cited. M. Leonce de 
Layergne is well known as one of the most accomplished, 
laborious, and conscientious writers on agriculture of the 
present age. His work, contrasting the rural economy of 
England, Scotland, and Ireland, with that of France, published 
in 1850, attracted much attention at the time in this country. 
He has since published occasional articles in periodicals, and 
has edited a French translation of Arthur Young's travels in 
France. But his most important work, '' On the Rural 
Economy of France since 1789,^' was published about four 
years ago. Now,' in all these works, he is the consistent, able, 
but discriminating advocate of the division of land as it exists 
in France, and as contrasted with the system which prevails 
in this country. 

The Jovmcd of ihs Boyal AgricuUvral Society of England 
(vol. 21, 1860) contains a review of the latest work of M. de 
Lavergne, to which I refer, not only because the Jowmal is 
our highest authority on practical c^^culture, but because the 
review in question affords a truly characteristic illustration of 
the English mode of arguing the land question with foreigners. 
After speaking in the very highest terms of eulogy of M. de 
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Lavergne's '^ admirable book/' of his " graphic descriptions/' 
his '^ inexhaustible fund of historical^ legendary^ and economi- 
cal illustrations^'' the reviewer adds : — '' We trust we hive said 
enough of its singular merits to induce all those who can read 
the French language to procure the book itself and read it 
through. Let no one be deterred from doing so by its for- 
bidding title^ as we have rarely seen dry statistical facts and 
figures comprised in so alluring a form, and interspersed with 
so many entertaining details and pictures of scenery, manners, 
and customs, &c. In one word, M. de Layergne has written 
a book which has its place everywhere — ^in the study of the 
learned, in the boudoir or drawing-room of the wealthy, and 
especially in the travelling bag of the tourist." 

I was very curious to see how the organ of our great Agri- 
cultural Society, after these well-deserved compliments, would 
deal with the accomplished Frenchman's views on the division 
of the land, " M. de Lavergne," says the reviewer, " is not 
disposed to consider an extreme division of landed property 
as an obstacle £b agricultural progress, and we shall presently 
examine the arguments by which he attempts to establish his 
opinion." Accordingly, in the following page, the subject 
is again referred to, and we are told that '' M. de Lavergne 
greatly approves of the equal division of property by inherit- 
ance, and certainly adduces very cogent reasons to support 
his views ; but this is a point, and perhaps the only one, on 
which we do not agree with him." And how does the reviewer 
proceed to '' examine the arguments " of a writer who is 
treating of a subject to which he has given a life of study, in 
a work rich with valuable statistics and historical facts, every 
page of which bears evidence of his ability and practical 
knowledge. Whilst asserting a difference of opinion on the 
one capital point upon which M. de Lavergne possessed such 
superior sources of intelligence, the reviewer might have 
been expected to have adduced some facts or figures in 
support of his views. Nothing more, however, is deemed 
necessary, in the present sentimental phase of the land 
question, than strai£;htway to raise the cry of "our old 
nobility." " Pew who can appreciate," says the reviewer, 
*' the social and intellectual influence exercised by the aris- 
tocracy of this country will concur with M. de Lavergne on 
the subject of the privilege of primogeniture." Then follows 
half a page of glorification of our "large landowners," of 
their services to agriculture by "scientific discoveries and 
costly experiments," in the course of which we are told that 
" there is not a single page of English history in which the 
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aristocracy is not associated with its glorious records/^ And 
this rhapsodical diversion from the real Question at issue 
terminates with a dogmatical repudiation of M. de Lavergne's 
views respecting the division of land in France. Not one 
word is vouchsafed to the case of the millions of agricultural 
labourers in this kingdom. The moment the aristocracy is 
thrown into the scale^ it is assumed to outweigh reason, 
argument, logic, and facts. What is this but a practical 
application of the lines : 

Let law and learning, trade and commerce die; 
But leave ii8 still our old nobility? 

We laugh at the Spaniards because, when challenged to. 
defend their antiquated practices, they deem it a sufficient 
answer to say, " Cosas d^Espana f but where is the difference 
between this and the above mode of arguing with an 
enlightened foreigner ? 

I have said that M. de Lavergne is a discriminating advo- 
cate of the French peasant proprietors. He allows that there 
is room for improvement in the working of his favourite 
system, and that in some cases the morcellement of the land is 
too minute for agricultural purposes, though it is not admitted 
that this is the necessary or general tendency. 

There are family arrangements which constantly tend to 
unite as well as to divide estates — as, for instance, the acces- 
sion of property brought by marriage in a country where the 
habit of giving marriage- portions to daughters is universal. 

M. de Lavergne concedes to England, as a whole, the 
more advanced position in scientific farming, acknowledging 
that in the agricultural products common to both countries 
the average yield of our crops will be superior to that of 
France. This, however, is not attributable to the size of the 
farms, but to the eariier development of our mechanical and 
industrial resources — an advantage which has given us the 
lead not only in agricultural, but in many branches of manu- 
facturing production. He vindicates his countrymen from all 
discredit in this respect by pointing to the very different 
ordeals through which the two countries have passed since 
1788, when Arthur Young made his agricultural tour in 
France. It is calculated that in the wars between 1792 and 
1815 two millions and a half of Frenchmen perished in battle- 
fields or in hospitals. Laws of " maximum '' and every con- 
ceivable violation of the rules of political economy were 
perpetrated. Vast masses of land wrested from the nobility. 
Church, and corporations, passed suddenly into the hands of 
individuals who had neither capital nor intelligence to bring 
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ihem into profitable cultiyation. The energies which might 
have been employed in clearing the wilderness, draining the 
morass, or restoring to impoverished soils their natural fertility, 
were exhausted on a thousand battle-fields, where the valour 
and genius exhibited by Frenchmen showed what would have 
been achieved had those qualities been devoted to the more 
useful and enduring conquests of peace. During those twenty- 
two years, whilst every institution in France was again and 
again fundamentally remodelled, and the monarchy, aristocracy, 
and Church, were overthrown — ^whilst, at last, foreign armies, 
after marching through the country, were twice in occupation 
of the capital, the whole terminating with the exaction of 
enormous pecuniary indemnities from the prostrate nation— 
during all this time, England, secure against internal revolu- 
tion and foreign aggression, was puramng an undwturbed 
career of agricultural improvement. What wonder if, under 
such favourable circumstances, she outstripped her neighbour 
in the path of progress? Ought it not rather to excite our 
astonishment that in less than a century the peasantry of 
France coidd bear any comparison with our own in the enjoy- 
ment of the necessaries and comforts of life? Yet, so great 
were the recuperative forces in the rural population of France 
— ^arising, as is maintained by her highest authorities, from the 
general diffusion of landed property — that in less than a quarter 
of a century after the Peace of 1815, the English pedestrian 
tourist, Inglis, was enabled to pen this declaration : — ^^ With a 
tolerably intimate knowledge and distinct recollection of the 
lower orders in France, I assert that, upon the whole, the 
peasantry of France are the happiest peasantry of any country 
in Europe." 

I have trespassed too long on your space, otherwise I could 
adduce further testimony in favour of the system of small landed 

{properties, particularly from the pages of Mr. Mill, who, by 
ong study of the best authorities, and by occasional residence 
in France, has made, himself thoroughly master of the subject. 
But I have preferred, as far as possible, to call as witnesses 
those who are technically versed in the science of agriculture. 
The result of a general study of aU the best authorities is to 
show that there is an unanimity of opinion in favour of the 
French system, on moral grounds, as tending to elevate the 
character, promote the intelligence, and stimulate the industry 
of the peasantry. There is scarcely less agreement on the 
economical view expressed by M. Passy, that small properties, 
" after deducting the cost of production, yield, from a given 
BurfacOj and on equal conditions, the greatest net produce.^' 
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Those " equal conditions '* can, of course, only be found by 
comparing corresponding specimens of the two systems. The 
advocates of iiiepetite ctMure, whilst admitting that the average 
production of England exceeds that of France, contend that in 
Flanders (the very birthplace of scientific farming), on the 
Bhine, in Guernsey, Switzerland, the North of France, and 
other parts, farms of fifteen or twenty acres may be found cul* 
tivated by their proprietors, which yield a greater net produce 
than the same extent of surface on the best fisurms in England 
or Scotland. M. de Lavergne says that the proprietors of 
fifteen acres " ei\joy sometimes a real affluence.'' This is more 
than the average size of the separate farming properties in 
Guernsey and Jersey, where the population are renowned for 
their comparative prosperity and nappiness. As a proof that 
this division of property promotes the accumulation of wealth, 
without tending to the deterioration of the soil, it may be stated 
that farming land is worth nearly twice as much, when let or 
sold, in Guernsey as in England. It is contended, moreover, 
that at the present moment the peasant proprietors are making 
more rapid progress in improvement than the ordinary renting 
farmer without a lease, owing to the greater stimulus imparted 
by what Arthur Young designated the " magic of property." 

The partisans of the French system look to " co-operation'' 
as a means of remedying whatever defects or evils may be 
found to arise from a too minute subdivision of the land. 
This principle, which has already been resorted to by our own 
intelligent workpeople as a means of elevating themselves to 
the class of shopkeepers and manufacturers, is peculiarly 
adapted to meet the case of the small agriculturists. It is a 
fsdlacy to suppose that the Uttle proprietor must necessarily 
be a small farmer, in the usual sense of the term. A number 
of adjoining properties may be united into a large &rm. In 
England the ordinary tenant of a few hundred acres does not 
keep his own steam-engrine, or threshing-machine. They are 
hired out firom farm to farm. There is no reason why the 
drilling machine, the horse-hoe, the roller, or the clod-crusher, 
should not make its rounds in a similar way. Already, we 
are told, the principle of association is applied to cheese- 
making and other branches of agriculture on the Continent. 
The practice will extend, and wi^ the increase of intelligence, 
it may prove the solution of the problem, and remove every 
difficulty in the way of the successful cultivation of peasant 
properties. 

But I have said enough, probably, to assist your readers to an 
appreciation of the question before us. That question has been 
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raised, not by those who desire some relaxation of our feudal 
land code, but by those who would deter us from ^ny change, 
by pointing to the terrible law of succession in France. I 
offer no opinion for or against that law. But if the peasant 
proprietors, who are its offspring, are to be paraded at our 
^* Labourers' Encouragement Associations,^' to frighten those 
thralls of the nineteenth century — the essential innovation in 
whose fortunes, since the days of the Gurths and Wambas of 
the Middle Ages, is the transfer of their allegiance from the 
castle to the " Union " — is there no danger that, like their 
rooks, they may learn to look the scarecrow in the face, and 
that some Romsey Hampden may find a voice and exclaim, 
" Let un come ! Who be afeard F" 

f Written by Mr. Cobden, Jan. 22, 1864, and published in 
the " Morning Star " under the signature of B, 8. T.J 
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A WISE MAN once said this (or something like it) : ' Give me 
the writing of a country's ballads^ let who will make its laws.' 
In a like spirit an English statesman of the present day might 
surely say : ' Let me control the people's fallacies, I care not 
who addresses their reason.' That an immense deal of the 
legislation of this age is founded on ignorance, prejudice, and 
fallacy, is, I think, undeniable. Probably on no subject are 
there more misapprehensions passing current for admitted 
truths than in regard to the land of the country and the laws 
affecting it. These misapprehensions, or, as I prop)se in this 
paper to call them, ' popular fallacies,' are not confined to the 
uneducated many, but are peculiarly prevalent in the press 
and in Parliament. In the latter place they are especial 
favourites with those who combine the twofold character of 
politician and lawyer, and who might be naturally supposed to 
know better. Indeed, the language of ' political lawyers ' on 
these subjects is at times simply astounding, when it is re- 
membered that correct information is easily within their reach, 
would they enter upon the subject in search of truth rather 
than for a popular cry, or as party or political advocates. A 
few of the fallacies I allude to I propose to deal with under 
the nine following heads, premising that the limits imposed on 
this paper necessarily prevent me from illustrating and sup- 
porting my several propositions as fully as I could otherwise 
do. 

A 2 
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I. — Free Tbade in Land. 

• 

Under this taking title one of the most popular of the many 
outcries about land has been raised. It has been asserted over 
and over again that what the country requires, but has not got, 
is free trade in land ; that under free trade in land the price of 
the article would fall in as great proportion as has the price of 
bread under free trade in corn, and that a system of protec- 
tion now stands between the people and the land in the same 
way that it formerly stood between them and their bread. A 
celebrated Professor of political economy, and an eminent 
member of parliament, some time since announced himself as 
the leader of a new free trade crusade. He intimated that he 
had been specially nominated by the great deceased free trade 
chief for the purpose. He told us that Richard Cobden had 
expressed to him the feeling that his own labours in the cause 
of free trade in com required to be perfected by the establish- 
ment of free trade in land, and that there was a great opening 
for distinction to any politician who would take up the cause. 
Our Professor quickly donned the mantle bequeathed him by 
the deceased' prophet, and diligently preached from the text 
indicated. A humble individual, whose life had been spent* in 
practical dealings with land, ventured to ask the learned Pro- 
fessor in what respect ^ free trade in land ' was not already in 
existence in this country. To this question no answer beyond 
vague declamation about primogeniture and entails, settle- 
ments and lawyers' costs, has ever been given. Giving my 
own answer, 1 assert that free trade in land does exist in 
England, and that it existed before the days of free trade in 
corn. The old orthodox definition of free trade was ' the right 
to buy in the cheapest and sell in the dearest market.' This 
power, as regards land, every Englishman has now and always 
has had. If an estate of 10,000 acres is to be sold, and a 
buyer thinks he can make a profit by selling it again in 20 
farms of 500 acres each, no law has ever prevented him. If a 
ten-acre field is in the market, and a speculator thinks he can 
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buy it cheaply in the bulk and sell it dearly in building lots, 
what law or practice stops him ? Transactions of this kind are 
incidents of daily occurrence, and they are surely literal and 
complete examples of buying in the cheapest and selling in 
the dearest market. The thousands of advertisements that 
yearly appear in the Times newspaper ; the tens of thousands 
of acres that yearly change hands ; the millions of money that 
are passed over yearly in the purchase and sale of land, prove 
that there are plenty both of dear markets and cheap markets 
for the free trader in land, and plenty of traders operating 
freely in those markets. The reverse of free trade we all 
know by the name of * Protection.' Protection, I apprehend, 
may be defined as the imposition on a particular article of a 
duty or burden in order to favour another producer or owner 
of the same article, who is free from such duty or burden. Is 
there anything equivalent to this system of protection as 
regards land ? Is there any attempt to favour one owner of 
land at the expense of another? Are there any existing 
duties or burdens which have been imposed for the purpose of, 
or which have the effect of, raising the price of land for the 
benefit of the owner ? I know of none. On the contrary, 
such burdens or restrictions as exist tend to lower, rather than 
raise, the value of the owner's interest, and to injure rather 
than * protect ' him. I may probably be referred, as I was 
by the learned Professor, to settlements, primogeniture, entail, 
and lawyers, as obstacles in the way of free trade in land. 
Each of these subjects involves a fallacy, of which I shall 
treat immediately. All I need say here is that if they do, to 
a small extent, hamper free, or rather ready dealing in land, 
they can no more be brought forward as evidence that we have 
not free trade in land than carriage, shipping, harbour dues, 
insurance, revenue duties, or other expenses or obstacles that 
merchants meet with in business, can be adduced in proof that 
we have not free trade in corn or commerce. Every man 
in this country is free to buy and sell land according to his 
means and opportunities. The only difficulty experienced, as 
a County Member said in a late debate, is want of money. No 
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protection is given by the State with the view of increasing 
the value of land^ and it is impossible, therefore, to say that 
we have not free trade in land, if such free trade is to mean 
anything like that free trade in commerce, which has given the 
name and idea to this most unfounded and fallacious cry. 

II. — Primogeniture. 

A hackneyed old story records that an elderly lady was 
found one Sunday by a friend in a state of ecstatic enjoyment 
over the reminiscences of a beautiful sermon she had heard in 
the morning. Asked for the subject of the discourse, she could 
not tell much, all that she knew was that that blessed word 
Mesopotamia was constantly on the preacher's lips, * and mighty 
comforting it was.' It has often occurred to me how thankful 
learned professors, ambitious politicians, and stump orators gene- 
rally ought to be for that blessed and mighty comforting word 
* Primogeniture.' Very few of their auditors understand what 
it means, and the speakers themselves are generally rather hazy 
on the subject ; but the word alone may always be calculated 
on to bring down a round of applause. On these occasions 
orators almost invariably speak as if, under the law of primo- 
geniture, every man were obliged to leave all his land to his 
eldest son ; whilst some few, who know better than this, yet 
contend that the influence of a law sanctioning primogeniture, in 
case of intestacy, is so great that testators and settlers secure land 
to an eldest son solely through the influence such law has upon 
them. These reasoners inveigh against the law, not only for 
its injustice in its direct operation and in its influence on disposi- 
tions, but also for its alleged effect of tying up land and im- 
peding its sale by vesting it in one child instead of all the 
children. Now here there is a mass of fallacy, which appears 
to me to divide itself into two principal parts : first, as to the 
extent to which the law comes into operation at all; and 
second, as to its supposed injurious effect in retarding the sale, 
improvement, or general dealing with land. These points are 
quite independent of the question whether primogeniture is in 
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itself desirable or the reverse, as to which there may well be 
two opinions, but which it does not concern my case to dis- 
cuss. On the first point I would express my belief that not 
three per cent, of the land of the country ever passes under, 
or is affected by, the law of primogeniture. I do not suppose 
that there are any statistics on the subject ; but, as the result 
of a life spent in the investigation of titles, I am satisfied that 
not one-fiftieth part of the land of this country has within the 
past half century passed under, or been affected by, the opera- 
tion of the law in question. Not only is there a large quantity 
of land, such as the Gavelkind lands of Kent, and the copyhold 
lands of thousands of manors, which has never been under the 
law, but the great bulk of land passes, on death, by virtue of 
wills or settlements, which necessarily oust the law. The sug- 
gestion that the law operates as a moral inducement to a testator 
or settlor to make dispositions favourable to the eldest son, is 
too far-fetched and too completely an after-thought to require 
much remark. As well might it be said that in districts where 
Borough English Tenure prevails testators are influenced to 
make wills in favour of younger sons exclusively. It is defer- 
ence to the law. of nature and the natural indivisibility of 
land, rather than respect for the law of primogeniture, that 
induces settlors and testators not to divide, cut up, and destroy 
landed property, but to seek some other means of providing 
for their younger children. Then, as to the second point, the 
alleged injurious influence of the law where it does come into 
effect in retarding the development, or sale of land, or render- 
ing it dear and unattainable. Although, as I have shown, the 
law comes into operation very seldom, and over a very small 
part of the land of the country, yet, if we are to believe ora- 
tors and writers on the subject, it exercises a pestilential effect 
upon the whole land of the kingdom, and were it abolished we 
should soon see a different and improved state of affairs. For^ 
tunately we are able to put this imaginative suggestion to the 
proof of experience, as the law and its reverse have for centu- 
ries worked side by side. The adjoining counties of Kent and 
Sussex afford specimens of every variety and form of descent. 
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In a great part of the county of Kent the law of primogeni- 
ture does not exist. The tenure is gavelkind, and on the 
death of an intestate the land descends to all the children 
equally. The whole of the county was once held upon this 
tenure ; but so distasteful has it proved that many large estates 
— the owners of which could afford the expense — have been 
disgavelled by Act of Parliament. In the county of Sussex 
copyhold land largely prevails, and in nine out of ten of the 
Sussex manors the custom of Borough English, under which 
the descent is to the youngest son, youngest daughter, and so 
forth, exists. Probably the largest part of the town of Brighton 
was at one time held under this tenure, and a very considerable 
part of it is so still. There are whole streets in Brighton that 
know not the law of primogeniture. The same may be said 
of the adjoining township of Hove. A very large part of the 
flourishing suburb of Cliftonville, in the parish of Hove, is 
built on ground which, on an intestacy, descends to the youngest 
son. Both in Brighton and Hove you may walk through street 
after street, the houses of which on the right are subject to 
the one law, and the houses on the left to the other. In the 
county, or in Kent, you may walk down lane after lane, in 
which you may say the same of the fields on either hand« Now 
if the pedestrian I have imagined were impressed by the repre- 
sentations so common on the subject he would expect to find 
on the one hand of him prosperity, comfort, good farming, 
good buildings, and everything thriving, and on the other hand 
misery, desolation, and ruin — the latter state being due to the 
blighting influence of primogeniture. As a matter of fact, 
I need not say that no such contrast exists. No difference 
whatever is discernible between the two properties. Then 
going to the other point. Does primogeniture impede the sale, 
disposition, transfer, or improvement of land ? Just the con- 
trary, for it is necessarily more easy to deal with one man than 
with twenty. If a Kentish patriarch dies owning a small 
cottage or garden, that little property may possibly descend to 
forty or fifty descendants, scattered all over the world, with the 
result of rendering the property unsaleable, or, if saleable, of 
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eating up the produce in costs. Equal division of land on an 
intestacy may be just and politic^ or the reverse ; but its ten- 
dency must necessarily be to impede, not to promotCythe deal- 
ing with land. It has never, that I am aware of, been seriously 
proposed to take away from the owners of property in England 
the power of disposition, and to compel them to an equal divi- 
sion of their property amongst children. Until this is intended 
all talk about the law of primogeniture is platform talk only. 
You may do away with the law to-morrow, and scarcely a soul 
in the country will know the difference, either now or here- 
after. 

III. — Settlements and Entail. 

There is almost as much popular delusion abroad on the 
subject of settlements and entail as there is with regard to 
primogeniture. It seems to be assumed that settlements and 
entails have been peculiarly designed by, and exist only in 
favour of land-owners ; whereas, as ought to be well known, 
consols or other personal property can be as easily settled and 
tied up as land. It is further assumed that the moment land 
is settled and entailed it becomes unsaleable, the fact being that 
there scarcely exists a settlement of land, from that of the 
owner of half a county to that of the humble yeoman, that 
does not contain ample powers of sale, leasing, or other dispo- 
sition. There is scarcely a nobleman's estate in the country 
of which small portions cannot, in practice, be easily disposed 
of, if it be so desired. Where by any chance the settlement 
may be defective in the necessary powers, modem legislation 
has provided the means by the ^ Leases and Sale of Settled 
Estates Act,' and similar statutes. To show that I do not 
speak without the book, I may say that I have recently nego- 
tiated for and obtained an enfranchisement in one of the Duke 
of Norfolk's manors. This manor forms part of his settled 
estates. The transaction is, in fact, a purchase of the whole 
estate and interest of the Duke of Norfolk and his family in 
the property. The purchase money is only £12, but the 
expense is not more than if the manor were unsettled or 

A 3 
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unentailed, and is so trifling as to be no bar to the carry- 
ing out of the transaction* Did it suit the convenience or 
wishes of the Duke of Richmond, the Earl of Chichester, or 
any other owners of settled estates in this county to sell off 
£12 worth of their landed property, the transaction could, I 
have no doubt, be managed with equal facility. 

IV.- -Land in Contrast with Consols and Shares. 

One of the most common expressions with regard to land 
is, * I don't see why land should not be transferred as simply 
and as inexpensively as consols or shares.' A well-known 
member of Parliament wrote me, a little time since, that he 
^ desired to see established a system of universal registration, 
under which land should pass from hand to hand with pretty 
much the same facility as consols or shares.' The reply was 
to the following effect : Consols are things that have no exist- 
ence so far as outward or bodily substance is concerned, nor 
any of the qualities that belong to bodily existence. 'They are 
an idea, merely represented by an entry in a book of so many 
imaginary pounds. They exist in figures and on paper only. 
Every one thousand of pounds of consols is exactly like every 
other thousand, and yet no two men can possibly get hold of, 
or possession of, the same thousand. No one owner can cross 
his neighbour's boundary or remove his landmark in consols. 
It is the same with regard to shares. Consols and shares have 
neither neighbours nor boundaries ; they have no ancient or 
modem lights, no party walls, no rights of way or passage, 
no rights to use squares, gardens, or open lands, no 
rights of commonage or pasturage, no mines or minerals 
under them, no land tax, tithe, quit rents, free rents, 
heriots, rates, taxes, or assessments. Consols and shares can- 
not be freehold, copyhold, or leasehold, nor can they be arable, 
meadow, pasture, wood land, building land, waste land, common 
land, or roadway. Consols and shares can have no lessees, 
under-lessees, tenants, sub-tenants, occupiers, squatters, or 
trespassers. On the other hand, land and houses are subject 
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to all and every the above incidents^ and every vendor is 
called on to show, and every purchaser has to satisfy himself^ 
how many and which of these incidents each particular pro- 
perty is liable to. To do this properly, expert, that is profes- 
sional, services are necessarily employed. The incidents and 
liabilities above referred to have to be recorded, more or less 
definitely, and preserved ; hence the necessity (and sometimes 
the length) of documents, or title deeds. Where expert ser- 
vices are required they must be paid for, and hence the differ- 
ence in the expense between the transfer of land and consols. 
This must still be the case under any system of registration. 
Registered land, equally with unregistered land, must remain 
subject to all the above incidents. Lord Cairns' Act of 1874 
mentions thirty-two specific liabilities to which land is subject^ 
and which had to be exempted from the operation of registration, 
and there are several others not therein referred to. A highly 
instructive illustration of what I have above endeavoured to 
point out occurred in the case of the gentleman to whom I 
made the foregoing reply. He bought a house in this town. 
Within four days from the time the contract was made the 
purchase money was paid and the conveyance executed, not- 
withstanding that the terrible monster, a lawyer, was concerned 
on each side. The cost was infinitesimal, and the purchaser 
was well satisfied. Shortly afterwards, however, on looking 
out of his back window, he saw an old passage leading to the 
rear of his premises. He at once conceived that he must have 
a right to the use of that passage, and set his solicitor to work 
to enquire into it. It took rather more time and trouble to 
prove that he had no such right, than did the transfer of the 
property itself. Had he invested his money in consols, I need 
scarcely say that he would have had no occasion to trouble his 
brokers about a right of passage. Whilst land and houses are 
in their very nature capable of such infinite variety of rights 
and liabilities as I have specified, it requires no exercise of the 
mind to see that any analogy between them and consols or 
shares is purely fallacious and delusive. 
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V. — Indepeasibilitt op Title. 

A great outcry was raised some years ago for what Is 
called an indefeasible title to land. The idea was started 
(not by the public, who really never troubled themselves about 
the matter, but by certain officious would-be law reformers) 
that titles to land in England were not secure, and that some- 
thing was required of Parliament to make a buyer feel safe in 
his title. It was in vain that practical business men, whose 
whole lives were engaged in the matter, came forward to testify 
that the loss of property under existing titles was an event of 
the rarest possible occurrence, indeed almost unheard of. 
Nothing would satisfy the reformers but a scheme for obtaining 
indefeasible titles. Accordingly, Lord Westbury's Act, the 
most thorough failure of modern times, was passed. At a great 
expense to the country, and an equally great expense to the 
owners, some few hundreds of titles have been registered as 
mdefeasible, with the result that the property held under them 
is not worth a penny more in the market than adjoining pro- 
perty with an ordinary title. It is in vain that auctioneers 
display the word prominently in their advertisements. It has 
a grand sound, the word * indefeasible,' and was once almost as 
great a favourite with the orator as the word * primogeniture '; 
but I fancy that it is now pretty well played out. We have 
at the present time, in this town, an estate offered for sale in 
building plots with an indefeasible title. To get that inde- 
feasible title cost the owner a very large sum, which he will 
never see returned. No buyer of a single plot, if he under- 
stands what he is about, will give him a penny more on this 
ground. Indefeasibility of Title has not stood the test of ex«> 
perience, and is now rapidly becoming an exploded notion. 
Even a learned political law reformer laughed at the idea in a 
late debate in the House of Commons. It has still, however, 
,some believers, and therefore I retain it in my list of fallacies. 
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VL— Delays and Expense in Transfer. 

On no subject of public interest has there been more extra- 
vagant exaggeration and misrepresentation than on the 
subject of the delays and expenses attending the transfer of 
land. Several years ago an unfortunate and exceptional case 
of difficulty, involving unusual expense and delay, occurred, 
in which the great apostle of free trade, and one of the princi- 
pal parties connected with the public press were concerned — 
so at least the story runs. Since that time a persistent out- 
cry has been kept up amongst politicians and pressmen on this 
subject. I well remember an ex-Prime Minister declaring in 
the House of Lords that a single acre of land could not be 
transferred except at an expense equal to the fee simple value 
of the land itself. The present Lord Chancellor made a speech 
in the year 1859 in which he said, ' I should say that it is an 
uncommon thing in this country for a purchase of any magni- 
tude to be completed, by possession and payment of the price, 
under a period of twelve months.' To practical men these state- 
ments are ludicrous in the extreme. In an experience of thirty 
years, during which I have been concerned in transfers involv- 
ing purchase moneys of all amounts up to about j£200,000, I 
have not known a single case that required a year or even 
six months to carry it out. The estate from which an 
ex-Lord Chancellor, and great fulminator of these notions, 
takes his tide, was some years ago sold by me, and the pur- 
chase was completed within about two months from the day of 
the auction, and might have been sooner had the purchase 
money been ready. Although this, being an old family pro- 
perty, and held under different tenures, was an unusually 
difficult case, the legal expenses were not more than the charges 
of the auctioneer, who did little more than get into the rostrum 
and in five minutes knock the estate down. I admit that in 
exceptional and unusually difficult cases unexpected delays and 
expenses will occur, as they will in dealings with any other 
description of property. Not long ago 1 was connected with 
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the establishment of the title to a sum of :fi3^000 consols. 
There was no Utigation^ but the work took two years of time, 
and involved an expense of £500. What would be thought it 
I went about stating that^ as a general rule^ it takes two years 
and :e500 to transfer :e3,000 consols ? The fact is that Lord 
Chancellors and ex-Lord Chancellors, political barristers and 
press writers, argue from the one per cent, of litigious, diffi- 
cult, and exceptional cases that come before them as judges, 
or in practice, or in the reports, and utterly ignore the ninety- 
nine cases that are transacted expeditiously and cheaply in the 
ordinary practice of business. It is no uncommon thing in 
every day practice for land or houses to be transferred from 
seller to buyer in a few days, sometimes in a few hours. In 
the vast majority of cases the deeds are ready by the time the 
parties are prepared with the money, and it is more often that 
the transaction is postponed from want of readiness in the 
parties, than a like want on the part of the lawyers. The 
legal expenses, too, amount to but a very small percentage on 
the purchase money, and are practically unfelt by the parties. 
I never knew a case in which a sale was prevented by fear of 
the legal expenses, and I have the testimony of extensive 
auctioneers and house-agents, that in their negotiations for the 
sale of property, the legal expenses are scarcely ever alluded 
to, and never stand in the way of a bargain. Legal expenses, 
as a rule, bear no comparison to auctioneers' or agents' charges, 
which are paid without demur, and which are never charged 
with beiqg an impediment to the transfer of land. Evidence 
on this subject was, during the last two sessions, brought before 
the present Lord Chancellor, which disabused his mind of his 
preconceived notions on the subject, and induced him first to 
withdraw from his Transfer Bill small transactions, on the 
ground that no system of registration could compete for cheap- 
ness and celerity with the existing practice ; and, secondly, to 
abandon the principle of compulsory registration altogether. 
Practitioners in conveyancing are at the present time seeking 
to adopt a system of charges in all conveyancing matters based 
on a small percentage on the purchase money, and they hope to 
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obtain legislative sanctioii for it. The mere suggestion of such 
a scale explodes at once a great deal of the nonsense talked 
about the cost of transfer of land. 



VII. — Length op Deeds. 

We have here another fertile subject of commonplace 
animadversion. The verboseness of conveyancing forms, and 
the formidable appearance of * the parchments/ are stock sub- 
jects of complaint. It is at once admitted that the system of 
payment by length of document is absurd^ and tends to abuse. 
No one feels this more than the lawyer, and no one struggles 
more against it. The promulgation of the scale I have alluded 
to proves his anxiety to get out of the system, the fault of 
which rests with the legislature, not with him. But the 
exaggeration on the subject is very great. Some years ago 
the Times had a furious leading article, in which it was, in 
effect, asserted that a form of words, known as the * dower 
uses,' was universally inserted in conveyances for the purpose 
of doubling the solicitor's charge for the preparation of the 
deed. I wrote to the Jupiter of the Press, stating, as a fact, 
that * dower uses ' were now very rarely inserted in convey- 
ances, and that when they were inserted the additional costs, 
calculated by the number of words employed, could not be 
more than two or three shillings at the outside. Of course my 
letter was not inserted, the Times not being very favourable to 
the ' Audi alteram partem ' principle ; but the fact remains, 
and is undeniable. Deeds have been during the last fifty years, 
through improvements suggested, supported, and adopted by 
the lawyers, greatly shortened. At the same time it should 
be borne in mind that shortening is not always gain ; that an 
established form of words which has been long used, and the 
effect of which is well known and understood by all who have 
to deal with their construction, has advantages over new and 
untried phraseology, whilst the expense attending their adoption 
is trifling, and need be nothing at all if the Legislature will 
only sanction a more sensible system of charges. As it is, the 
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modem forms of conveyance in simple cases (and such are the 
great majority of transactions) can scarcely be shorter, and 
will bear comparison with charter-parties, bills of sale of ships, 
anH other documents dealing with other than landed property. 

VIII. — Registration and Land Offices. 

One fallacy leads up to many, and out of the above falla- 
cies has arisen an idea, probably the most fallacious of all, 
namely, that private business arising between man and man 
can be advantageously conducted through a public office. Those 
who are practically engaged in business know that there is no 
greater source of delay, expense, uncertainty, and difficulty 
than in dealing with a public office. In conveyancing this is 
especially so, and from the old-fashioned Middlesex and York- 
shire Registries, down to the modem Irish Encumbered Estate 
Court and the Lincoln's Inn Land Registry, public offices 
have formed a fertile source of delay, difficulty, and expense. 
The officialism, red tapeism, and routine necessarily attendant 
upon a public office constantly double the delay and cost of a 
transaction. Moreover a public office prevents the free action 
of parties, makes them dependent on those over whom they 
have no control, and subjects them to rules and regulations 
they do not understand and cannot see the benefit of. The 
moment a public officer — with his forms and ceremonies, his 
ignorance of the facts of the case, his want of local know- 
ledge, his necessary adherence to inflexible rules and forms, 
his ^ Jack-in-office Mike bearing and habits, his short hours 
and public holidays, his numerous cases, all calling for atten- 
tion at the same time — is interposed between man dealing with 
man, a sure and certain obstacle to the ready and easy trans- 
action of business is created. I need scarcely add that, of 
course, at every step the public officer cries out for fees I fees ! 
fees I Perhaps no public office has been more belauded than 
the Encumbered Estates Court of Ireland. Yet to transact 
business in that court, I can say from bitter experience, is 
simply heartrending. One example will suffice. It has taken 
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me upwards of three years to force through that court the sale 
of property producing^ when sold, under £12,000. The ex- 
penses on the vendor's part, in Ireland alone, amount to the 
monstrous sum of £1,500, of which no less a sum than £324 
was exacted for official charges. Had I been at liberty to sell, 
without the interference of the court, I could have carried out 
the sale in less months than it has taken years, and, instead of 
£1,500, the total expense would probably not have been much 
more than £100. The conveyances issued by the court, after 
this sale, are models of elaborateness, bulk, and costliness. 
For those conveyances a purchaser to the extent of about 
£8,000 had to pay in costs and fees nearly £200. The total 
expense of the sale of that property, of £12,000 value, on the 
part of the vendors and purchasers, may probably be put at 
£2,000 — an amount unheard of outside a public office. All this 
happened, let me add, in connection with a title which, twenty 
years ago, was issued by the same court as a Parliamentary 
and indefeasible title. I am very sorry to say that it is not 
the only troublesome case in the same court with which I have 
had to deal. Yet this is the court which the present Lord 
Chancellor of England and the ex-Lord Chancellor of Ireland 
lately declared, in the House of Lords, they wished to see in- 
troduced into England. Can the force of popular delusion 
further go ? The fact is that the only way in which a public 
office can compete in utility to the land-owner with private 
practice is by establishing registries in every market town and 
large village of the country, where the conveyancing of the 
district can be transacted by a public officer at the expense of 
the State. The public has now for twelve years submitted to be 
taxed for the Land Registry Office, in Lincoln's Inn Fields, 
to the extent of £7,000 or £8,000 a year for the sole advantage, 
real or imagined, of land-owners. It is possible, therefore, 
that it may patiently submit to the enormous expense of such 
a system as I have suggested. I doubt, however, whether 
that time will ever arise, and until then I must describe the 
idea of public offices for the transfer of land as one of the most 
decided delusions and fallacies with which this paper hafi to 
deal. 
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IX. — Incbease in the Produce and Value op Land. 

I introduce this, the last item in my programme, because 
I have been much struck with the envy and ill-feeling encour- 
aged in the public mind towards all owners or occupiers of 
land. It is scarcely necessary to allude to the wild proposi- 
tions of an eminent logician and would-be statesman, now 
deceased, as to the right to the so-called ^ unearned increment 
of land.' That idea has, I think, gone down to the grave with 
its author. But the wildest notions are afloat in the public 
mind about the increase in the productive power of land, and 
the consequent accession to its annual value. An unfortunate 
expression of so usually cautious a man as the present Lord 
Derby, to the effect that the produce of land might be doubled 
by the skill and scientific knowledge of the present day, has 
been made rather more of than I think the author intended. 
At any rate, practical men, like Mr. Caird and others, have 
demonstrated the fallacy of this idea — even were the produc- 
tive powers of land illimitable. The fallacy appears to me to 
lie in a disregard of the cost. With the appliances of modem 
science, no doubt, a crop of wheat might be made to grow on 
a billiard-table, but the cost would be ten-fold the value of the 
produce. No doubt, in the neighbourhood of large towns, and 
for the requirements of building purposes, land has largely 
increased in value ; but, speaking of the ordinary agricultural 
land of the country, if the facts as to its present letting value 
were authoritively ascertained, I fancy the public would find 
that it has been cherishing another popular delusion. One 
fact will illustrate what I mean better than all further words I 
can use. I now hold in my hand the lease of a farm, of 400 
acres, in a first-class agricultural county. It was granted in 
the year 1814, and the rent reserved is £400. The fifth 
generation of the lessee's family is now in occupation of the 
farm, and the rent paid in this year of grace, 1875, is £300. 
This is in a district second to none in the kingdom for the 
application of capital and the resources of science and modem 
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discovery to the improvement of the soil. With this practical 
illustration I conclude my discourse on popular fallacies, as 
regards land and its laws, having by no means exhausted the 
subject, although I fear I have somewhat exceeded the time 
allotted me. 
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INTRODUCTION 

TO THE FIRST EDITION — 1855, 



The Manchester Reformers in 1848 issued a programme o^ 
measures to be supported, which inchided the abolition of th. 
Laws of Entail and Primogeniture. About the same time, Mr. 
Stewart delivered several lectures on the " Land Laws." The two 
announcements aroused in me a spirit of inquiiy as tc " ♦ history 
of both. I gave the result of my investigation in a b f series of 
letters, to a popular weekly journal. The question haa gained 
much by discussion since. Its investigation introduced Parliamen- 
tary Blue Books to my notice, on the subject of "wills, mortmain, 
entail, small allotments, savings of the middle and working classes, 
which in their turn compelled references to the Land Law arrange- 
ments of other countries — France, Belgium, the United States of 
America, Tuscany ; they again suggesting an inquiiy into the 
views of the authorities on all sides of the question, including 
Lord Hardwicke, Dalrymple, Burke, M'CuUoch, on the one side ; 
and such men as Guizot, Say, Mignet, Beaumont, Dupin, Condor- 
cet, O'Connor, Sir Walter Scott, and Adam Smith, on the other 
side. The result of my study was, that I firmly believed then, and 
am confirmed in that belief now, that the Land Laws of this country 
are at once the root, the cause, and the protector, of the greatest 
social evils with which we are afflicted, and demand far more than 
the Com Laws, a public agitation in fiivom- of ilieix aboUtion. 
From their . earliest history there has been a constant struggle 
against their anti-commercial influence. The most pitiable sub- 
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terfiiges were resorted to, to evade them, as the statute De Donis 
Conditionalibusy the celebrated Taltarum case, the Mortmain Acts, 
the Acts of Heniy IV, which altered, repealed, enacted, re-repealed, 
and re-enacted, forcibly prove, embodying, as these measiu'es did, 
every art necessaiy to perpetuate a landed aristocracy. Our 
dealings of a more direct nature with them, however, commence 
with the flagrant robbery connected with the reign of Charles If., 
and the Eevolution of 1688, the abolition of the feudal tenure, the 
imposition of the Land Tax, the various legislative measures since 
that time, the Thelusson case, ^d the alterations of the law 
during the reign of William IV. A wider field of inquiry is to be 
found in the actual influence of these laws, perpetuating the most 
pernicious monopoly of the soil. In this branch we have the 
injurious influence it exercises on fiimilies ; the terrible feeling of 
which it is the parent ; its effects in bastardizing all members of a 
&mily but the eldest son ; the cost of this to the country as de- 
v'eloped in unequal taxation ; restricted privileges of suffrage ; 
game laws f the cause of much niral crime ) ; the unjust privileges 
enjoyed by peers ; the costly ambassadorial and consular establish- 
ments ; bribery and corruption at elections ; and all the vast and 
unnumbered social sores connected with pauperism and rural 
degradation. A still wider field is its effect on the cultivation of 
the soil, the impediments it offers to which, according to a Parlia- 
mentaiy report, cause a loss per acre on undrained entailed land, 
as against drained /r^^ land, of fi*om five to nine sacks of wheat; and 
independent of that , the thousands doomed to idleness, or who, 
being employed, are denied the barest hope of ever arriving at 
even the slavish condition of the tenant-fermer under whom they 
labor. This item can be rendered powerful also, by an inquiry 
into the allotment system, tlie condition of women and children 
employed in agi'iculture, poor law, and hospital returns. The 
qiKstion of pau[)erism and the want of stimulus, are perhaps the 
modi important ; it denies to the laborers all inducement to exer- 
tion, as it takes away all prospect of reward. With them brute 
labor only is rewarded — there is no market foi* a higher kind of 



INTRODUCTION. Vll 

labor, giiided by iutelHgence, and accompanied by habits of econo- 
my and self-denial. Still contiiuiing our outline, we liave the 
depopulations ordered by the Duke of Sutherland, and in alluding 
to which Dr. Mackay has taken the opportunity of laying bare 
many other evils of the land laws when he says :^— 

" ' I've droinod off the poaaant, Tve baniah'd them forth 
There is soareoly a Celt on the hills of the North 
And the few that remain hy the shores of the sea 
May die, or live on, without hindrance from mo. 
And, thanks to the law, while the land is my own, 
I'll keep it for grouse, or the red deer, alone : 
And roam o'er my mountains, supreme as a Czar, 
And meet not a pauper,' quoth Baron Braemar." 

If w^e contrast the stamps connected with commerce and with 
land, mortgages, and agricultural duties, we shall strengthen our 
indictment. The laws affecting their transfer, depreciating the 
value of the land by several years' purchase, making it, in fiict, 
extra commercium ; the intricate titles, the ponderous deeds of con- 
veyance, and their aid in 8uppoi*ting and maintaining this mono- 
poly again, invite, nay demand, investigation. 

Into some of these questions I propose to enter in the following 

^^- J. B. 
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Public opinion has rapidly growTi on the questions discussed in 
these pages, since their publication in 1855. The sudden conversion 
of Earl ( Lord John ) Russell and Sir Robert Peel to the policy of Free 
Trade prevented the development of the Anti-Com-Law-League 
campaign to the broader area of Free Trade in Land, which was the 
next inevitable stage in its agitation, and to the demand for a re- 
valuation of the Land, to put taxation upon it in proportion to that 
of other countries, and in proportion to the wants of the State. The 
League began by a simple demand for the repeal of all laws relating 
to the importation of foreign com and other foreign articles of sub- 
sistence — ^the repeal in feet of all protective duties. As the discus- 
sion proceeded its policy widened, the " Land Tax fraud " was ex- 
posed, the forty-shilling freehold land movement was inaugurated 
and the way was being cleared for a greater agitation, when the col- 
lapse of the Protectionist system induced the leaders to be content 
with their great victoiy. We have since proceeded to effect enor- 
mous reforms both administrative and political, and at last the 
public mind has wanned to the discussion of this long neglected 
question. Mr. Locke King has notably kept alive one important 
branch, by his bill to deal with the property of intestates, * to 
which the late Ministry gave their adhesion. We may anticipate 
that in the next Parliament primogeniture will cease, as fer as the 
legislature can control the descent of property. It leaves the larger 
question of the monopoly of the soil and its evils, the remedy for 
the evil ( admitted by Lord Derby and Lord Leicester ) of small 
production and the limited amount of capital employed in its culti- 
vation, the questions raised by the Land Tenure Reform Associa- 

* William the Conqueror a Charter to London, prorides, " that the children of intes- 
tates shaU inherit equally," so that we are eight centuries behind. 
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tion, the system of settlement by which land can be locked up for 
lives in being and 21 years afterwards, the holding of land in mort- 
main by corporations and others, and the question of fecility of 
transfer. These have been placed with much force before the 
public in the essays of the Hon. G. Brodrick, and Mr. William 
Fowler, M.P., published by the Cobden Club, and in the pamphlets 
of Mr. Arthur Arnold and his more recent article in "Frazer's 
Magazine." 

The ** Times " would make us believe that an exchange of 
£10,000,000 worth of land, houses, factories, wharves and leasehold 
town properties, in one year is a great fact. A gi-eater feet is that 
about £80,000,000 is the annual sale of such property in France. 
When we can announce in one year a sale of land and houses of 
about £50,000,000, 1 shall believe we have inaugurated Free Trade 
in land, and until then we must be restless and passionate in our 
demands for this, the next great Reform. No Stein has arisen to 
do justice to the landless. A miserable feilm-e called the " Agricid- 
tural Children's Act," a still more tentative piece of legislation 
called " The Agricultural Holdings Act," have been permitted to 
assume legislative form ; the former to be notoriously evaded by 
the formers, to the degradation of the children of the laborer, the 
latter to be, or not to be, enforced at the will of the landlord, to the 
injuiy of the tenant farmer, the landlord remaining superior to the 
law. The landlord and farmer have both united to repress the 
action of laborers Unions, and magistrates either connive at or 
initiate the terrorism of the iniral police, or themselves strain tlie 
law to repress the efforts of the laborers to secure their manumis- 
sion. Mr. Joseph Arch i.s the pioneer of a new movement to elevate 
and enfranchise the serf of the 19th century. What Cobbett was 
fiftj' years ago, or Cobden tliirty years since, Ai*ch is to-day, and 
he has to fight against the same opposition which thwarted John 
Brown in America, or Abraham Lincoln in his far seeing efforts to 
knock the shackleo off the 4,000,000 slaves of the Southern States 
of the American Republic. 

Agricultmtil Unions flourish despite internecine feuds ( promoted 
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ahd intensified by interested opponents ) and despite the labored 
opposition of Church and magistrates. The Union was the first 
time in English histoiy in which the agricultural laborer was found 
capable of the tactics and the organization of the operative. It 
was the first serious attempt of the fields to follow the example 
of the town ; the first time that any large class of employere, 
whether in the town or in the comitry, ventured to unite and to 
act not only against pai-ticular demands, but even against the 
claim to make any demands whatever in that xmited form in which 
alone they are likely to succeed. If the movement on the part of 
the laborers in the first instance was unprecedented, the resistance 
to it on the part of the employers was still more so. A great 
result followed — a permanent advance of at least 2«. per week in 
the wages of the laborer and a recognition of the fact that the 
Union was his fiiend and protector. The " Times " ventures to 
think that this result might have been obtained at less sacrifice, 
and migld indeed Iiave come apontaneortsly. No one outside the 
" Times " can venture to be misled by this studied language. The 
** Times " says the Union fiiiled — the laborer knows it did not — 
despite the fact that whilst the young and stalwart were dis- 
charged and peitjecuted, the old of eighty, called out of the work- 
house, and made to toil, the masters were unable to continue suc- 
cessfully then' operations. Emigration is the antidote to bad farmiug, 
deficient capital, and the tyranny of farmers, landlords, and clergy. 
Fresh fields invite the young. The stiike has left a bitter spirit 
behind, a wrench has followed. Enquuy into fields of labor, rates 
of wages, prospect of advancement has opened up a new fiiture. 
The past cannot be again imposed, the freedom of the land is 
demanded. The second Union demands iacilities to acquire 
land. Thrift will secure it, co-operation possess it. The " Times " 
- never displayed a greater hostility to any effort of self advancement 
and was signally discomfited by the result. As a last fling the 
" Times " says that llic laborer wath great results " drinks more.*' 
If it had said he cats more we should have reckoned it a fiiend. 
Other agencies are engaged in the effort. The ten points of the 
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Land Charter of John Stuart Mill (the man the "Times "attempted 
to insult and dethrone from his intellectual ascendancy the instant 
his death was announced, forgetful that his works remained to 
cheer and light on the i"oad future believers in the elevation of 
mankind ) remain. He proposed — 

I.— TO REMOVE ALL LEGAL AND FISCAL IMPEDI- 
MENTS TO THE TRANSFER OF LAND. 

II.— TO SECURE THE ABOLITION OF THE LAW OF 
PRIMOGENITURE. 

III.— TO RESTRICT WITHIN THE NARROWEST LIMITS 
THE POWER OF TYING UP LAND. 

IV.— TO CLAIM FOR THE BENEFIT OF THE STATE 
THE INTERCEPTION, BY TAXATION, OF THE FUTURE, 
UNEARNED INCREASE IN THE RENT OF LAND ( so far as 
tlie same can be ascertained ), or a great part of that increase, 
which is continually taking place, without any effort or outlay by 
the proprietors, merely through the growth of population and 
wealth ; reserviug to owners the option of reUnquishing their pro- 
perty to the State, at the market value which it may have acquired 
at the time when this principle may be adopted by the Legislature. 

v.— TO PROMOTE A POLICY OF ENCOURAGEMENT TO 
GO-OPERATIVE AGRICULTURE, THROUGH THE PUR- 
CHASE BY THE STATE, from time to time, OF ESTATES 
WHICH ARE IN THE MARKET, and THE LETTING OF 
THEM, under proper regulations, TO SUCH CO-OPERATIVE 
ASSOCIATIONS as afford sufficient evidence of spontaneiety and 
promise of efficiency. 

VI.— TO PROMOTE THE ACQUISITION OF LAND IN A 
SIMILAR MANNER TO BE LET TO SMALL CULTIVATORS, 
on conditions which, while providing for the proper ctiltivation 
of the land, shall secure to the cultivator a dinnvble interest in it. 

VIL— LANDS BELONGING TO THE CROWN, OR TO 
PUBLIC BODIES, OR CHARITABLE AND OTHER ENDOW- 
MENTS, to be made available for the same purposes, as well as for 
the Improvement of the Dwellings of the Working classes ; AND 
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NO SUCH LANDS TO BE SUFFERED ( unless in pnrstiance of 
the above-mentioned ends, or for peculiar and exceptional reasons ) 
TO PASS INTO PRIVATE HANDS. 

Vm.— ALL LANDS NOW WASTE, OR REQUIRING AN 
ACT OF PARLIAMENT TO AUTHORIZE THEIR EN- 
CLOSURE, TO BE RETAINED FOR NATIONAL USES: Com- 
pensation being made for Manorial rights, and rights of Common. 
IX.— THAT WHILE IT IS EXPEDIENT TO BRING A 
LARGE PORTION OF THE PRESENT WASTE LANDS UN- 
DER CULTIVATION, for the pui-poses and on the pi-inciples laid 
down in the preceding articles, it is desirable that the less fertile 
portions, especially those which are within reach of populous dis- 
tricts, should be retained in a state of wild natmul beauty, for the 
general enjoyment of the commimity, and encouragement in all 
classes of liealthful nu*al tastes, and of the higher order of plea- 
sures ; also, in c: der to leave to future generations the decision of 
their ultimate uses. 

X.— TO OBTAIN FOR THE STATE THE POWER TO 
TAKE POSSESSION ( with a view to their preservation ) OF 
ALL NATURAL OBJECTS OR ARTIFICIAL CONSTRUC- 
TIONS ATTACHED TO THE SOIL which are of HISTORICAL, 
SCIENTIFIC, OR ARTISTIC INTEREST, together with so 
much of the siUTounding land as may be thought necessaiy, the 
owners being compensated for the value of the land so taken. 

Friends, meanwhile, are contributing to the great end. Mr. 
Wren Hoskyns, says : — " In his useful little essay, Mr. Bailey Den- 
ton remarks, * the only way to justify an increase of the labourer's 
wages will be by rendering the value of the labour gi'eater than it 
now is.' Yet its energy and power are wasted, almost witJiout a 
thought, even in the mere element of distance, — which has been 
aptly compared to the day's march of a soldier, — Iwtween the toiler 
and Jiis work ; coupled witii a neglect of liis comfort, of liis spirit, 
and of liis iiitclligenoc, that diminishes its value as much as the 
waste of physical power. 

"But effects do not arise without causes, and the condition of the 
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labourer will derive no permanent change from the mere sugges- 
tions of philanthropy. It must be studied in conjunction with the 
system of which it is a part. The law of Parish Settlement swept 
away Cottages, and the Union Chargeability Act has done nothing 
to restore them. Whose interest is it under our imiversal system 
of tenancy to provide the labourer with a home that may connect 
him with his work t The fanning tenant cannot do so ; the land is 
not his to build on, nor the permanent interest his, to care to 
sprinkle the land with dwellings that might friiiiish hands for acres 
to those that come after, or even, it may be, for nMt year ; for who 
can t^U what change to liimself a year may biing forth ? And the 
landlord cannot do it ; for what, under our system, is his interest V 

Dr. Hunter raises a gi-eat issue : — 

** Di'. Hunter, the medical officer of the Privy Coimcil, inquires, 
* whether aU land toUch requires labour ought not to be held liable 
to the obligation, of containing a certain proportion of labourers * 
dwellings ;' and so we go on putting legislative props under this 
decaying branch, and under that ; the last thought that occurs 
being that of examining what it is that ails t/ie circulation^ — what is 
the matter at tlie root ; — whether the defect be not in the system 
itself, which has been instrumental in bringing the condition of the 
fann labourer to be preached at as a standing subject for charity, 
philanthropy, sttite-grants, and emigration, as if it was an isolated 
effect without a cause ?'' 

Mr. Bailey Denton demanda for the labom-er a better home and a 
garden plot and adds: — " A consummation devoutly to be wished. 
But meantime (with some striking exceptions in the eastern coim- 
ties ) there is not a living animal connected with the farm, from 
the Draught-Team down to the Slieep-dog, that is not better 
lodged and looked after than the labourer and his family." 

Reform has taken root in Russia ^vith beneficent results. Lord 
Ettrick has favourably compared the land system of India with our 
own, and tlie day cannot be far distant when Household Suffrage 
demands a Sespion of the Imperial Parliament to do justice to the 
Farmers ond rubourcr of England. 
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At home we have still to apply to Land and to Labottr the free- 
dom which has worked such marvels in the case of Capital and 
Commerce, despite the efforts of Lords Hatherley, Cairns, and 
Westbury. I asked Mr. Fawcett to move for a return of all En- 
closures since 1845, and the result of the return is that out of 
370,000 acres enclosed, 2,113 acres have been allotted to the 
labouring poor, and 1,633 acres for recreation grounds, barely 1 
aero in 100 enclosed having reverted to its original owners. As a 
preliminary to any reform, this hideous statement demands that all 
further proceedings by the Inclosure Commissioners be stayed and 
the Commission abolished. It is iniquitous and disgraceful. 

These Commissionera are not only empowered, but are required, 
in certain cases, to allot garden allotments to the poor villagere, 
and, in terms of the Act, " at a fiiir agricultiu'al rent,'' but in some 
cases they took upon themselves to disregard the express terms of 
the Act, and to impose a rent five times the amount of " a feir 
agricultural rent." 

In another case where they were bound to make these allot- 
ments to the villagers, and might have made them almost at their 
doors, they allotted them gardens on the other side of the com- 
mon, at a distance of four or five miles from their cottages. The 
adjoining landowners obtain their share of the common lands 
free, and in ffee, whilst the poor villagers have to pay "a feir 
agricultural rent " for their portiouB, and the Commissionei"s either 
impose a rent equal to five times a feir agricultural rent, or assign 
them allotments at a distance of five miles from their homes. 

I think I need not say more in order to show that the principle 
of the Inclosure Acts is bad, and that the administration of them by 
the Commissioners is worse, and that the acts ought to be re- 
pealed, and the Commission abolished. 

This is just the action you might expect from a parliament 
agency established by a parhament of landowners. We must see 
whether the next parliament, beyond manumitting these serfs of 
the 19th centxuy, will, in recognition of their power, under the 
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leadership of Mr. Arch, grant them, a« past parliaments have done 
to landowners^ power to borrow money to improve the soil 

Mr. Bright's scheme for Ireland — ^to create a peasant proprietary 
— ^may, with the happiest I'esults, be extended to England. In 
this the peasantry may, I hope, rely on the townsmen to aid in 
their emancipation. 

J.B. 
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To sum up all, to aiUin the object in view, it is necoaaary to braak the feudal shaoklei 
which enchain the soil — to abolifth entails — for the law of primogeniture, to substi- 
tute that of equal division — free property from all fetters — no longer leave the 
question of Title uncertain — declare redeemable at a money price every rent in per- 
petuity—throw open to tho public the tranfor of Liand — facilitate ths sale of it — 
open g^tuitoualy to the pubUo the Register where tlie Conveyances are kept — offoi 
to their contracts the guarantee of security, and by simplifying their forms, render 
the purchase of small properties as practicable as tiiat of great." — Gv»tav€ cfe 
BeanmoHt. 

" I said that property in France was more divided than any other country in the world. 
I said there were 8,000,000 or 10,000,000 of real proprietors in France. The whole 
soil of that vast empire — and it is the richest on the surface of Europe — is cut 
up in small properties, held in fee-simple by those who cultivate it And when those 
who write in certain aristocratic journals talk of danger arising to a country from 
this minute sub-division of its property, I am very much disposed to whisper in 
their ears whether the lessons of history have not taught us that the danger is 
wholly difiPerent. Let thom point out the nation that 1ms been ruined because its 
property was in too many hands. Does not ruin rather prooeed from property being 
accumulated by a small number of persons, and the consequent indulgence of 
luxury and corruption by the few, and the degradation and misery of the mass.-^ 
Cobden. 

History is to a nation what the diaiy of a Belf-obeerver is to the 
individual. Its diligent study will reward us with a knowledge of 
oiur foibles and vices ; whilst its investigation of minute particulars 
and connected detail, until the result and influence are disceiiuble, 
enables us with accuracy to amend and revise our proceedings ; 
forming to the legislator an unerring chart by which to direct his 
course. It enables him to ascend the heights fi-om which, alone an 
extended view of human nature is discernible^ and to adapt himself 
to the ever-varying phase in which society is offered to his view. 
Availing ourselves, therefore, of the historic materials and experi- 
ence at command, I purpose to introduce here a sketch of the 
feudal system, not as administered by Lord Damley, which even 
at this distance oi time exercises an unlimited influence on our 
destinies — ^the same power that eight hundred years since deva- 
stated continents, overturned and set up kings, laid low and 
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upraised ecclesiastical pretensions^ compelled legislation to quail 
before its commands, crufiLed and enslaved peoples, and whidi 
still presents a reality of power exercised only for evil and power- 
less for good. 

To the disorganized state of society thiougliout the continent — 
consequent on the decline of the Roman power, the internecine 
wars in France, Germany, and Spain, the invasion of the Roman 
provinces by the Goths, Visigoths, and Ostrogotlis, the inroads of 
the Huns and Sdavonians, and of the Saxons into Britain may 
be traced the origin of the intricate system. In its infency it was 
essentially organised for protection, banding the strong and the 
weak in a phalanx for mutual offence and defence, recognising the 
superiority of one supreme head, as the only safeguard against the 
exterminating war&re of the tribes of the North and of the li^ast, 
who followed in the wake of those who had previously taken pos- 
session of the firuitful soils of the West. To maintain their con- 
quests, and to give to each the means of maintenance, the lands 
were divided in proportion to the strength or cunning of various 
competitors, on the pledge of military service ; and this grant of 
land was called a " fief " or " feud " fflom two Gothic words — "od" 
land, and " fed*' wages ), implying wages paid in land. The feuds 
so granted, transformed the adventurous soldier into a vao^l of 
the victorious chieftain. There was another kind of title. • A 
follower was enabled to claim a share or lot as his right, a^d 
this was called " allodial land.'* He was free from suit or servi^ 
in respect to its possession, and was the unconditional owner ; bu^ 
in course of time, this was found an unsatis&ctory holding, an(^ 
gave too much importance to the numerous secondary chiefs, an< 
also left them a prey to the audacity of a daring and powerful free- 
booter: the land was generally resigned to the lord, and receiver 
back as a " feud." This being the general outline of the system,! 
it will be satisfectory to observe that, divested mainly of allodial 
lands, the fbudal system entire was introduced into England about 
the eleventh century. 

We shall find the preceding sketch verified in tlie arrangement 
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and division of the soil immediately on the possession of the crown 
by William the Conqueror, and find also more real authority under 
his lode than at any other time during the palmy days of feudalism. 
Although other events might have caused a later establishment 
of the same system — ^and perhaps it was inevitable — ^its force and 
power and gigantic evils can alone be traced to the measures 
adopted and enforced with so much boldness and vigour by him. 
The obligations it imposed were mutual. Did the Idng deny his 
protection, or the vassal refiise or disavow his allegiance, the con- 
tract of mutual aid was at an end. But, apart from this mutual 
support, the vassal was independent and free from the lord. Master 
of the lives and property of his retainers, he recognised no law but 
that of force, lived in a style of mock regality, and supported with 
barbarian courage his imperial mandates, kept open house, held his 
open court, adjudicated upon disputes, and punished with the 
direst revengCi and most ignominious tortures, the crimes of those 
who with &int mmmurs opposed, and yet in frill submission 
owned, his authority. His di£Eerences with rival barons were 
settled by the sword. His home was a fortress from which marau- 
ding excm^ions were made, and levies imposed on the vassals of 
his foesy devastating and laying waste the country in his progress. 
The ceremony of investiture into the " ffeud " was performed with 
all the splendour with which a barbaric age could invest it. The 
oath of fbalty was taken, the right hand upon a book, the baron 
standing, and repeating the words, " Know ye this, my lord, that 
I shall be feithftil and tnie unto you, and feith to you shall bear for 
the lands which I claim to hold of you, and that I shall lawftilly do 
to you the customs and services which I ought to do, at the terms 
assigned, so help me God and his Saints." 

Homage was also rendered, the vassal kneeling, his head un- 
covered, his sword and spurs removed, his belt ungirdled, the 
tenant repeating the vow, " I become your man," c&c.,.from which 
the term is derived. The military service thus agreed to was 
apportioned according to the extent of the allotments. The 
owner of every knighfs ffee was bound (and there were 80,000 in 
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England) to take the field for forty, and eubeequently sixty, days 
during every year at his owa expense. The knight's fee com- 
prised, as variously reported by the autliorities, from 680 to 800 
acres, or, as stated by Sir Edward Coke, was of uncertain extent, 
but of the value of £20 per annum. Tlie owner of a moiety of a 
knight's fee was compelled to attend twenty days, and so on pro- 
portionately, abbots and priests and women sending substitutes. 
This personal attendance was found so oppressive and impolitic, 
that in the reign of Heniy II. it was commuted into a money pay- 
ment, and the establishment of mercenary troops was one of the 
earliest and most effective inroads upon the system. It still must 
be borne in mind, that altliough the duty could be shifted by the 
tenant, yet the expense was compulsory on him of providing a 
substitute. But prior to the substitutes appearing, it is evident a 
change in the castes or condition of the people had happily taken 
place. A class of free men had moved a gi*ade higher, had ob- 
tained a certain amount of power, and had left a space for the serfe 
to occupy. The cropped hair, and the collar of iron round the 
neck, bearing the inscription like " Wamba, the son of Witless," 
that proved them to be the " bom thrall of ," were now discon- 
tinued ; and the manumission was often accompanied by all the 
solemn ceremony with which a Romish priesthood could invest it ; 
the to-be manumitted man being led roimd the altar until he ap- 
proached the great horns, on grasping which he became free. The 
whole custom did not, however, become obsolete in England imtil 
about the latter part of the sixteenth centiuy, and in Scotland 
until about the middle of the eighteenth centmy. 

The " fief" so granted was given to a man during his own life, 
and teverted to the suzerain at his death. It was generally 
re-granted to the sons, on the payment of a fine or relief to the lord. 
This became so generally recognised, that in time it was claimed 
as a right, and in this we have the germ of the Laws of Descent. 
Although so recognised, the real possession of the soil was inalien- - 
able from the Crown. Resumptions were of frequent occurrence 
in the reign of William 11. ; and Hemy, on ascending the throne. 
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reBTimed the lands granted by Stephen. To provide ftmds for the 
Crusade^ Richard I. parted with large quantities of land, but after 
his Winchester coronation, resumed them, on the ground " that it 
was not in his power to alien anything appertaining to the same, 
by which his State was to subsist." Similar acts took eflfect in 
the reigns of John, Henry III., Edward II., Richard II., Henry IV, 
and v., Edward IV., and Henry VII. and VHI. A bill was brought 
in during the reign of Charles H., to make void all grants made 
since 1642; further acts were passed to prevent leases of Crown 
property for more than 31 years ; and so late as the reign of Anne, 
a Bill of Resumption was passed in the Commons, but rejected by 
the Lords. 

The barons, having succeeded in securing the possession of suffi* 
cient power, in 1297,t transformed the " scutage," or escuage, or 
payment in lieu of personal services, into a tax imposable only by 
consent of Parliament. This is one of the earKest records in ParKa- 
mentary history (and followed quick on the successes of Simon de 
Montfort ) of the successful attempts on the part of the nobles to 
shirk the dues annexed to their holdings. The only consolation is, 
that out of the same struggle arose the Forty-shilling Freehold 
Franchise, the rise of parliamentary and the idtimate decadence 
of kingly tyranny, and baronial and ecclesiastical oppression. 

Difficulties arose in regard to the alienation of the feud by the 
tenants in capitCy by a system of sub-infeudations. The sub-vassal 
was compelled to taketwo oaths of fealty, one to his immediate 
lord, and the other to his lord's suzerain ; but as this deprived the 
king of his escheats and forfeitures, it was forbidden by the statute 
passed in 1290, and called the statute Quia emptorea. This par- 
celling out was then the only mode of alienation. But on the 
abolition of the custom of sub-inffeudation, privilege was allowed 
to alienate, the purchaser holding of the original lord. Tenants 
of the Crown, some years afterwards, in the reign of Edward IH., 
were allowed to aUenate during their lifetime, on payment of a fine 
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to the king. This was a most important innovatioD, and suffi- 
ciently attests the power a commercial class had acquired. Land 
was also granted to a man and his heir ; but during the minority of 
a ward reverted to the possession of the Crown ; and the disposal 
of the ward in marriage rested with the Crown. This was with a 
view to prevent alliances with the lord's foes ; and frequent in- 
stances occur, during the turbulent bai*onial era, of the efficacy of 
this in confirming the allegiance of the vassal. The acknowledge- 
ment of the right of the &mily to succeed to the ffeuds of the parent 
offered a strong inducement for the vigorous defence of the diief- 
tain, as the vassal had no prudential motives to operate on his 
mind with regard to their possession, should death in the field be 
the reward for his devotedness. The freedom of transfer, which 
the change in habits and expediency alike rendered desirable, 
received a severe check in the reign of Edward I. by the passing 
of the statute known as De Donis Conditionalibus ( 13 Edward I., 
c. 1). This statute was the origin of entails, and is still in the 
statute book. Its object was to perpetuate a landed aristocracy. 
Its immediate effect was to enable the owner of an estate to limit, 
by his own will, its descent, and prevent his heirs from alienating 
and forfeiting. Against this act a struggle ensued, which was 
not at an end until the reign of Edward IV., when the judges, in 
the case of Taltanim, decided that the suffering a Common Re- 
covery prevented their disposition being further cai'ried into effect. 
Royal influence had much to do with this decision; for, although 
the judges had frequently hinted at such a decision being just, it 
was not until the struggle between the Houses of York and Lan- 
caster showed to the victorious party the protection entails afford- 
ed to the estates of opposing lords, ( they being protected under 
the statute De Donis from forfeitures for treason,) that regal support 
was offered to sanction a judgment that destroyed the system of 
fiuud connected with the fiction of common recoveries. In the 
reigns of Richard II. and Hemy IV. attempts were made to render 
estates descendible to substitutes for heirs or their issue, and then, 
if possible, to go back to the original stock ; but, lucidly for us, the 
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judges refused to sanction it. A Common Recovery was a collusive 
suit, in which the life-tenant of the estate was the defendant, and 
an action was brought against him, by a Mend or intending pur* 
chaser, for the lands. He fell back upon the party of whom he 
purchased, who in the course of the suit disappeared, and the de- 
fendant, unable to prove his title, had judgment against him by 
de&ult, and .the plaintiff thereby became legally the tenant or pur- 
chaser. The custom now is — ^by an act passed in the reign of 
William IV., by which Fines and Recoveries are abolished — to enrol 
the deed of arrangement or settlement, by which the estates are 
entailed to the succeeding heirs, in the Court of Chancery, within 
six months of execution. A Fine was another mode of defeating 
the statute of entails. By this, fictitious or real disputes were 
settled with leave of the judge or king, and all suits then pending 
in reference to the land were settled, and it was recognised as the 
property of one of the parties. .This, originally fictitious, the 
judges decided was valid, to bar the tenant and his heirs. This 
decision virtually repealed the statute De Donisy by which it was 
decreed that a fine could not bar estates tail. It was ftirther sane* 
tioned by an act passed in the reign of Hemy VIIL, during whose 
reign, also, the restrictions on the disposition of land by will were 
repealed, subject to some few reservations. 

The effect of this was immediate, and coupled with the alienation 
of the Church lands by Hemy, and of the Crown lands by Elizabeth, 
effected the transference of a large portion of land fi*om the old 
nobility to the rising commercial middle class, t Another feature of 
the feudal system was, that it prevented the land being made Uable 
for the debts of its lord. An alteration was made by what is known 
as the statute of Acton-Bumel, passed in the reign of Edward I. in 
a Parliament held in a great bam at Acton-Bumel in Salop, the 
preamble of which recites that " Forasmuch as merchants which 
have heretofore lent their goods to divers persons, be greatly im- 
poverished, because there is no speedy law pro^nded for them for 



t When Elizabeth died there were only 56 peen, 
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the recovery of their debts at the day of payment assigned ; and 
by reason thereof many merchants have withdrawn to come into 
this reahn with their merchandize, to the damage as well of the 
merchants as of the whole realm;" therefore ''the king and 
his counsel ordain and establish " certain remedies for the evils 
complained of. These remedies were the sale of chattels and 
devisable burgages to pay his debts. A &rther enactment was 
made by the 1 & 2 Vict., enlarging a creditor's powers, by which 
half the land could be held till the debt was paid. This was by 
the issuing a writ of " Elegit." By an act of William !¥•, unentailed 
lands left at decease may, by a suit in equity, be made chargeable 
with debts. 

The system was farther attacked by the abolition of the Court 
of Wards during the great Eebellion in 1645; and after the 
Bestoration by statute 12 Car, 11. c. 24, it was enacted that from 
1645— 

The Court of Wards and Liveries, and all wardships, liveries, 
primer seisins, values, and forfeitures of marriage, by reason of any 
tenure of the Idng^s majesty, or any other by knights' tenure, 
should be taken away and discharged, together with all fines for 
alienation, tenure by homage, escuage, aids, and all tenures of any 
houses, manors, lands, tenements, heredita,ments, or any estate of 
inheritance at the common law, held either of the king or of any 
other person or persons, bodies politic or corporate, were turned 
into free and common soccage ; but, fines due by custom to par- 
ticular manors, certain rents, heriots, &c., were retaihed. This 
did not, however, abolish frankalmoigne, by which diurch proper- 
ly is held. The monstrous results of this act, the injustice and 
flagrant ills which it originated, have yet to be considered in many 
lights. 

Previous to quitting this branch of the inquiiy, I shall be par- 
doned if I refer to some ffew of those events, recorded in our annals, 
which have been the result of its influence ; and I do so, not to 
charge upon the ruling families any connection with those acts, 
but simply to trace its intimate coxmection, from the earliest era to 
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the present hour, with every encroachment on liberty, as its neces- 
sary offspring; and to bear out the position I will assume — ^that the 
same system, altered by society, but not overturned, must ever 
have an influence, in proportion both to its own changes and to the 
hnprovements of society, opposed to progress and associated with 
corruptionand tyranny. Separating for a moment the barons and 
ecclesiastics from the Crown — and it is rarely we are enabled to do 
so, except to note some act of encroachment on the recognised 
territory of the one by the other — ^we trace in the brief and tumul- 
tuous reign of Stephen the influence and power acquired by the 
barons, in being enabled to dictate to him their own terms as the 
price of their support to his pretensions, and their power to wring 
from him the charter of their liberties, associated with the year 1136. 
Equally powerful was the priesthood, exei^ising an almost uncon- 
trolled influence on the minds of men, seated on the pinnacle of 
earthly power, holding iq their grasp alike the bodies and souls of 
men, armed with the dire and dreadful weapons of a persecuting 
yet respected Church. His first encounter with their pretensions 
ended in a general outbreak against him, and finally his imprison- 
ment and dethronement. The settlement which followed, and 
which secm-ed the crown to Hemy, is equally memorable as con- 
firmatory of the &ct, that these numerous struggles origuiated in 
&uds as to the rightful ownership of the rich and broad plains of 
our country. He at once resumed the lands so bestowed by Ste- 
phen, razed the castles to the ground, entered iato another contest 
with ecclesiastical pretensions, only to retire discomfited, and final- 
ly to offer to the world the spectacle of the arm of the child raised 
in fierce defiance against the father, supported by sections of both 
barons and ecclesiastics — the former by arms, the latter by anathe- 
mas of almost superhuman terror, that filled the kingdom with con- 
sternation — ^triumphing only by the death of Hemy. The mer- 
cenary troops introduced by him were, however, an inroad on feudal- 
ity, that checking the power of the barons, gave courage to an op- 
pressed people occasionally to murmur audibly. In the reign of 
Richard, this grew louder and louder, the strife being for a time 
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quelled by the death of the ontraged &ther, whose iron nerve, for 
the first time, placed a populace, unsupported by baronial power, 
&ce to &ce with the injustice and faitlilessness of monarchs. The 
Crusades, also, by oflfering a safety-valve for licensed brigandage 
and unrestrained lawlessness, aimed an imminent blow at the sys- 
tem, not onljr improving national manners by intercourse with the 
world, by introducing the age of chivaliy so opposed to the stem 
and rough and barbarian habits it was destined to supersede, but 
giving also to the people time to effect great changes in agricul- 
ture and in the condition of the lower orders ; and enabling, also, 
the ser£3 and villains to smTound themselves with personal movea^ 
ble property. It also brought the Norman warriors in trading 
connection with the rapidly-rising towns-compelled them to ob- 
tain money for their pilgrimages, by dealings with a middle class ; 
not the least striking feature in forming which was, the capital and 
legal acumen of the persecuted Jew, and enabled tlie townsmen to 
win advantages and estabhsh municipalities that have in their time 
forced terms upon kings and bowed the haughtiest of the nobles 
before them. We tmce frequently, in the imhappy reign of the 
miserable tyrant John, the use made by the barons of the people, 
and the small power won in retm-n by the populace. But if a lord- 
ly race humbled a tyrant before them, it was only temporary in its 
day : whereas this people's power has grown despite the union of 
crown, church, aristocracy, — separately or conjointly arrayed 
against it. We find in the reign of Hemy III. the germ of that 
Parliament which, as the offspring of national will, had the pleasure 
of inaugurating the statute laws of the realm ; and a reference 
back will show how soon its influence was exerted to curb the in- 
flated power of all sections of then existing rulejs. The reign of 
Edward I. again will vie as an era in our history with many more 
showy modem days of power, as associated with the division of 
the legislative fimctions between Lords and Commons, the confir- 
mation of cliarters, the establishment of recognised and well-defined 
oourts of judicature, and a host of most important legislative mea- 
ftures. And if the reign of Edward II. was chiefly spent in dia- 
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pntes about the Gavestons and De Spencers, or that of Edward in. 
in foreign war&re, or in more arduous struggles with Bruce or 
Philip — ^power was being transferred to other ranks by the ac- 
quisition of the arts of civilised life, and their diligent study and 
improvement, which is apparent in the taxation struggles in the 
reign of Richard ; and that disposition which, in connection with 
the struggles of the time, will also be found to be intimately con- 
nected with the unsettled state of the laws of inheritance. This 
reign is also fitmous as that connected with the introduction of peer- 
age by patent, and the consequent transference, as far as practicable ^ 
of territorial into personal nobility. 

Rapidly glancing through our badly-written histories, we have 
still the unsettled reign of Henry IV. , with its resumptions and 
intestine feuds, the wars in the reign of Hemy V. , disputes as to 
the crown, his death leaving his countiy a prey to the dangers 
always connected with a minority. But it will be found that an 
arrogant nobility made the best use of the occasion to regain or to 
secure their own aggrandisement, only to be more completely 
humbled by Edward IV. , in whose reign we find law rising in im- 
portance, grasping at an undefined prerogative ; and civilization, 
aided by the all-powerful press, in the introduction of printing. 
Still gathering notes of the unquenched desire for blood, and the 
desperate and semi-barbarian attempts for power, in the mysterious 
death of Edward V. , the reigii of Richard III. inaugurates a series 
of commercial acts, ( the germ of those more poUtic measm'es 
which a commercial enterprise secured as its rewai'd in the reign of 
EUzabeth ) a reign also memorable as associated with the frightful 
convulsions and honible struggles between the two houses of 
York and Lancaster. 

Evidence is before us as to the extraordinaiy power of the no- 
bility in the few reigns preceding that of Hemy VI. Equally con- 
clusive evidence is at hand to prove the retribution that befell 
them in the succeeding reigns. Their project, undoubtedly, was 
to have annihilated the kingly prerogative, to have transformed 
the king into a mere oligarchical puppet, and^ unopposed, to have 
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parcelled out the land, the highest oflSces of state, the whole riches 
of the country, and to reduce both crown and people to a some- 
what similar position to that of the Poles, prior to the annihilation 
of their independence. There were, however, other parties to the 
contest, whose defection or adhesion had been but little calculated 
upon. Although one of their rebellious coadjutors alone could 
bring into the field his 30,000 retainers, and although their ranks 
were strengthened by the desertion from the royal standard of one 
of the most powerful of the nobility, yet were they doomed, in the 
course of that terrible contest — the most sanguinary and momen- 
tous in om: annals — ^to find the flower of the noblest houses hum- 
bled in the dust, decimating alike the conquered and the conquer- 
ors, and burying in the same conflict upwards of 100,000 of the 
commonalty, and the most valiant of the knights. This victory 
on the part of Hemy VII. armed him with a tyrant's power. He 
aimed his blow at the estates of the di§aflected, and succeeded by 
the field, the block, and legal extortion, in cm*bing the power of 
the proudest and most powerful nobility in the world. 

Unfortunately, as far as the people were concerned, it wm but a 
transference from the dead noble to the living courtier, their num- 
ber thinned ( a temporaiy benefit only, destined in its effects to 
enable them to smTound themselves with wealth and power more 
securely, and taking shelter under the legal decisions that now 
protect them, with less danger from violent opposition ), their 
pride humbled, and their power reduced. The real people's strug- 
gle had yet to commence. This decrease in numbers and power, 
necessitated in friture stniggles a junction of interests between 
the nobility and the crown. A community of interest between 
them resulted in the resumption of the lands of the Church, and 
their ultimate parcelling amongst the scions of the rising nobles — 
but in all other respects, during the reign of Henry VHI. , the 
aristocracy were dead. The minority of Edward VI. afforded them 
breathing time to again brace themselves for the struggle ap* 
preaching. The descendants of the nobles bound to the feudal 
compact were almost extinct, and a new race of creatures and 
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minions of Heniy had emerged from country 'squires into baronies 
and lordships. Too young to be bold and reckless, their mutual 
jealousies curbed their power under Maiy ; and the queen-like pride 
and ignorant hauteur of Elizabeth, and the rising men of talent, 
statesmen bred in the school of Wolsey, held sufficient check on 
them to prevent any great or too extravagant acts of tyranny. The 
enterprise of our merchants, the biilliancy of the genius that at- 
tadied itself to her court, tjie outlets that oiu- western enterprise 
offered for the ambitious and daring, inaugurated a rising reign of 
power, delegated from the ranks of municipal and commercial life. 
The events of the succeeding reigns, the pedantiy and tyranny of 
James, the struggles connected with the reign of Charles I. , the 
mighty outbursts of a people's power, the vigour and statesman- 
ship of Cromwell, — all these are but phases of the continued strug- 
gle and ultimate discomfiture of the feudal nobles. But when 
their power declined in the field, cunning became their weapon at 
court and in the senate. The death of Cromwell, the inaptitude 
of his son, the treacheiy of Monk, handed the people over, bound 
hand and foot, to the licentious Charles II., and enforced that 
wholesale spoiliation and treasonable robbery connected with the 
abolition of feudality, without an equivalent to the people in the 
shape of Land-tax, that should have borne the major portion of the 
expenses of the State. This measure had been contemplated under 
James I. ; but it was reserved for the second Charles to complete 
this foul robbery. But mark the result ; the feudal dues thus 
shirked were at once saddled upon the people, by the same act that 
the people of England should pay " a tax of Is. 3d. per ban el upon 
all their beer and ale,'' and a proportionate sum on all other liquors 
sold thi'oughout the kingdom : and, further, that a moiety of this 
tax " shall be settled on the King's Majesty, his heirs and succes- 
sors, in lull recompense and satisfaction for all temu*es * in capite ' 
and by knight service, and of the courts of wards and liveries, and 
ail emoluments thereby accruing, and iu ftdl satisfection for all 
pm^eyance." This, like all such measures, received the sanction 
of the House, the ayes beng 151, the noes, 149 ; being a majority 
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of two only. But also mark a word in the recital of the act ; beer 
sold by the common brewer was taxed; beer brewed by the great 
'squire and drimk at home was not taxed; and, further, this act did 
not deprive the lord of the manor of his rights, " as it might be 
veiy prejudicial." Mr. Disraeli has studied histoiy ; liis chamiing 
novels are fiill of aristocratic portraiture of wealth, luxuries, in- 
trigues, and family histoiy ; surely it is pardonable, with the pre- 
ceding facts before us, to recall to his memoiy some remarkable 
words uttered towards the close of 1845, at Covent Garden The- 
atre, by Richard Cobden : — "/ira^'w," he says, "Me aristoct^aci/ 
not to force tJie people to look into tlie subject of taxation ; not to force 
tfiem to see how tJiet/ fiave been robbed, plundered, and bamboozled, for 
ages, by tJiem.^' Connected also with the bargain for the return of 
Charles, we have the first Corn-law Bill, which imposed a duty of 
16s. 6d, per quarter on the importation of foreign wheat, and a 
bounty of 5^. per quarter on the exportation of corn ; and this 
bounty lasted till 1814, havuig drawn some millions of money 
fi-om the pockets of the people. The landowners by this act then 
became the absolute possessors, free from any superior lord, of the 
whole land of England. 

(a) In a pamphlet publislied by the Anti Corn Late League it is stated: 
— The lana was held on certain well defined conditions ; which 
conditions were in the strictest sense theptircAa^e-wianey of that 
land. That purchase-money, may be very accurately decribed to 
have been made payable as a perpetual annuity to the state, I'w- 
creasing in value as the land increased in value, yx^i as tithe is payable to 
the|parochial clergy, or copyhold profits and other rents to the land- 
holdera, wdth this similarity as compared with these, that the 
feudal profits bore a fixed proportion to the annual value at the 
time the payment became due. But in the year 1660, a body of 
individuals, who were holders of a considerable portion of the land 
in question, calling themselves a Convention Parliament represen- 
ting the whole nation, voted (iit least two more than half of them 
voted ) that they should be totally exonerated from the future 
payment of this perpetual annuity, which was the purchase-money 
of their estates ; and that the said annuity or purchase money 
should, for the fiiture, be paid by other people, who had no share in 
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the land for which they were thus made to pay. However, about 
thirty years after, the rarKament laid a tax upon land, which ser- 
ved when first imposed as sonie equivalent for the perpetual and 
variable annuity, the payment of which had been shifted from the 
shoulders ot the landholders. This tax upon land, which was 
continued for several successive years, was a tax of 4«. in the 
pound upon the actual yearly value of the land at the time of as- 
sessing tnereof, and was consequently like the perpetual and 
variaUe annuity of which it may be considered as mtended to be 
the substitute and representative, to increase with the increasing 
value of the land. But in the year 1697, they contrived to frame 
the tax ( 9 W. III. c. 10 ) in such a form that it should not be )an 
annuity increasing with, and in proportion to, the increasing value 
of the land, but a fixed anntdty that should not increase in value. 
The consequence of this is that the said annuity remains at the 
amoimt at which it was when the value of a large proportion of the 
land was only a veiy small fraction of what it is at present. An- 
other consequence is gi-eat imfiiimess in the appoi-tionment of the 
sum actually levied. The iact that the imposition of a property 
land-tax, to be levied by a pound rate on the true value oJ proper- 
ty, was the first fiscal act after the Revolution — and that it was 
annually voted and levied on that pi-inciple for several years — 
proves that property, according to its /m// value, was recognised 
ty the Constitution as a fit subject for taxation. It has also been 
shown, from the practice which prevailed in Scotland after the 
abolition of the feudal tenures m that coimtiy, that 4«. iq the 
poimd on the time yearly value was the minimum, and 8«. in the 
potmd the maximtmxy assessment during the Commonwealth. It is 
difficult to estimate with exactness the burden of the feudal 
tenures on landholders ; but, as it is not found that the rates of 
8^. and 4s. in the pound, imposed by the Commonwealth on the 
laud rentals of the feudal landholders of Scotland, were complain- 
ed of, those rates may be taken to have been considered as a 
&vourablo commutation for militai-y service and the feudal profits. 
The property or land-tax acts have been examined from year to 
year, and the attempts to defeat their bond fide operation have 
been fully explaiaed. It has been shown that the success of those 
attempts prevented the assessment from being treated as a 
V.UUABLE REXT CHARGE, of which nature were the feudal profits ; 
and that thereby the state, from that time to the present, has been 
defrauded of the growing revenue which it had precisely the same 
right to collect that a landholder under the laws of England had to 
receive an increased rent from his tenants. It has been shown, by 
a minute examination and analysis of the propei*ty or land-tax acts 
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from the Bevolution down to that tinder which it is now collected, 
and a comparison of those acts with the evidence of Mr. Wood, 
Chairman of the Board of Stamps and Taxes, given before the 
Agricultural Committee in 1836, that the principle clearly laid 
down in the statutes has not been acted upon, but that in &ct the 
commissioners appointed from time to tmae for the purpose of 
carrying the said acts into effect, have acted in a manner not 
authorized by the acts imder which they were appointed, nor by 
any law recognised in England — consequently, that they have 
exercised their powers in an illegal manner ; and that, therefore, 
the whole of the present land-tax machinery is grounded upon 
proceedings, not only unconstitutional but also illegal in the 
strictest sense. 

In the Appendix we reprint the pamphlet of the Anti-Com-Law 
League, on the question of the right of the people to a Revision 
of the Land Tax, which will daily assiune larger proportions. 



PRIMOGENITURE AND SUCCESSION. 



Intbcately connected with the preceding is the question of 
succession. Under the Saxon laws during the reign of Alfred and 
Edward the Confessor, AN EQUAL distribution took place ; and 
this is proved dy the exceptional custom of gavelkind in Kent, and 
various other privileges attached to particular manors and districts, 
Amongst the Welsh, this law remained down to the reign of 
Edward L, nor in England was the custom obsolete, so late as the 
reign of Henry I., although the principle of primogeniture was intro- 
duced by William. By the time of Hemy IL, the eldest son suc- 
ceeded on the death of his fiither. Titles of nobility having been 
introduced, ( sub-division among eveiy member of the family would 
have reduced its importance ), to support the dignity and maintain 
unintemipted the family position, this custom became universally 
recognised. Blackstone describes the canon of descent : " That 
where there are two or more males of equal degree, the eldest only 
shall inherit." This custom is only of force in instances of the parent 
dying intestate ; but ^the parent, recognising the spirit of the law, 
rarely bequeaths his real estate, and thus leaves it to be adminis- 
tered according to law. In Virginia, after the Declaration of In- 
dependence, primogeniture was abolished. 

The power of bequest by vnH existed prior to the Conquest, as is 
proved by a law of Alfred, by which all are restrained from parting 
with their book-land to other than their kindred, and is ftu'ther 
proved by various wills extant bearing dates 691, 704, 756, 984, as 
also by the will of Alfred himself. A will is extant in the chartulaiy 
of Rochester Cathedral, and various other Saxon deeds in the 
British Museum and the libraries of Oxford and Cambridge, in 
which a similar form of bequest to that at present in vogue is 
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observ^ed. Dugdale's Monasticon recites several such wills. This 
power, however, ceased on the establishment of the Feudal 
System, except in Kent, or in some places where it was preserved 
by special custom. An indirect power to devise was created by 
the ecclesiastics who presided in the Court of Chanceiy. A dis- 
tinction was made between the land, and the usufruct or profits of 
the soil ; and the feoflTee was compelled to sell the profits and 
convey the land as the court might direct. This was, however, 
abolished by the Statute of Uses, passed in the reign of Heniy VIII.; 
and in the same reign, some five years later, owners of land were 
allowed to dispose of two-thirds of their estate held in knight 
service, and the whole of their freehold. When knight service was 
abolished, all lands could then be devised by will. It is fi*equently 
asserted that no absolute laws of primogeniture and entail exist. * 
Let us then notice the actual working of the law. 

It is contended by Sir John Byles, the author of " Sophisms of 
Free Trade," that "the law of Entail, though in name it exists, 
has in substance long been aboUshed, and the law of Primogeniture 
makes little practical diiference in the distribution of property.*' 
Let us see : — 

If a parent dies intestate, the law delivers over to the eldest son, 
as his share of the deceased's effects, the whole of the real estate, 
that is, the landed property of the family. So liigh is the respect 
paid to the law, that in the actual disposition of property, even by 
will, the spirit of tliis law is recognised ; and rare indeed is the 
case in which its spirit is violated. Independent of intestacy, the 
actual working of the ,system is such, that a will bequeathing a 
large estate, which has been for any length of time in the possession 
of a fiimily, is seldom requisite. 

Settlements on marriage, by past wills, on eldest sons becoming 
of age, so completely entail the estate, that in the majority of cases 



*Mr. Lon^eld, lato Judge of the Irish Landed Estate Court, has proposed the aboU- 
tion of Primogeniture and equal division of property in lund, as a cure for the evils of 
fkbaenteeism in Ireland. — Cobtkn Clvb Essay », 
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the present possessor is but a life-holder with no power of disposal. 
If we take the will of the late Sir R. Peel, we shall at once perceive 
the working. His eldest son succeeded to the family estates, not 
because he had been chosen by the father, but because the will of 
the first Sir R. Peel made him the heir in tail male, with all the 
usual covenants. In the event of his death, he being married, it 
was to go to his issue, if any. But the late Sir R. Peel had pro- 
perty which was pm-chased by him, of which he was the absolute 
owner ; and he has done that which a majority of landowners also 
do, converted this by his will into strictly entailed land. He 
gives certain lands to his son for lus use duiing Ufe, and after his 
death to his eldest son ; or in the event of his son's death, to the 
issue of eldest sui*viving son ; and in the event of the death of heirs 
male without male issue, then to daughters; and then, if no 
daughters, to daughters of eldest son ; and if they should die, then 
jto daughters of other sons ; and then, in the event of their death 
without issue, to sons and daughters generally : so that not imtil 
every possible contingency has been provided for, is the equal 
distribution to take place. Inheritance by intestacy amongst the 
Saxons was generally regulated by an equal distribution ; but in 
Canute's time, the son took more than the daughters. Amongst 
the Welsh, the son succeeded to all ; and, later, the daughter re- 
ceived half a son's share. By gavelkind the sons excluded the 
daughters ; by borough-English, the youngest son inherited all. 
Under feudality, the land inevitably descended to the son, and the 
goods to l^iTTi and the widow, in exclusion of other children and 
kindred ; but in the time of William I. an old Saxon law was re- 
vived, but was not much observed, that "If a man die without 
devise, his children shall divide the heritage equally between 
them." A further division sometimes took place to the widow, 
children, and the dead, or rather to the Chm-ch. In the time of 
Henry I. the eldest son had the principal estate, and the remainder 
was divided amongst the children ; but subsequently an intestate's 
chattels were seized by the Church or the lord. In the reign of 
Hemy U., however, primogeniture was again the settled law, 
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The law, recognising the feet that even the principle of entail may 
be carried too fer, limits it to this : that all real or personal pro- 
perty may be settled inalienably for a life or lives in being and 
twenty-one years and nine months afterwards. The effect of that 
is, that as the estate is inalienable until the eldest son attains his 
twenty-first year, he can then join with his fether in barring or 
breaking off the entail, and re-settle it exactly in the same manner. 
This is done by the act previously alluded to — 3 and 4 William 
IV., c. 74. But even supposing this law of settlement cannot be 
applied, the property being purely a life interest, or for a fixed 
term of years, then it can be as effectually entailed by handing it 
over to trustees, who administer the property. Thus : to A , in 
trust for a husband, or for the husband and wife, for their lives and 
for the sm-vivor of them, and then for tho family severally and 
collectively, and to the issue of the femily. It vnH thus at once 
appear, even to the most iminitiated that, although, by successive* 
changes in the law, the dangerous powers connected with the 
unrestricted possession of the soil had apparently been withdrawn, 
in reaUty, as fer as the actual working is concerned, so complete is 
the web of legal casuistry, that the lands of England and Scotland 
are as much entailed, and as rigidly subject to the law of primo- 
geniture, as though the simple principle involved in the terms 
ruled absolutely as it did in the earher days of feudality. On 
such grounds the matter demands close investigation, with a view 
to a thorough and sweeping reform. 

Had the principles of equal partibility prevailed amongst us to 
this day, and exceptions were now taken to its justice, and primo- 
geniture was proposed as a more equitable principle of distribution 
and descent, a storm of indignation would be aroused that would 
at once prove the attachment of the people to a just law, and the 
futihty of any attempt to subvert it. And yet so femihar has the 
great mass of the people become with the fact of the existence of 
primogeniture, that no idea passes the mind as to its injustice 
beyond the expression — " It does seem odd that the eldest son 
should have all and the others none " — and the proposition to 
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establish the principle of equal partibility is considered a heinous 
assault on the privileges of the aristocracy that must be discoun- 
tenanced at all hazards. * The vulgar view it as some sacred ar- 
rangement, the uprooting of wliich would involve us in a crime as 
revolting as sacrilege ; the middle class largely adopt it, from a 
spirit of vanity and a desire to ape the presumed virtues of their 
social superiors ; and it is tolerated simply because we are essen- 
tially an aristocratic people. It has tutored us in wrong, and 
fitmiliarised us with injustice, until we cease to perceive either its 
error or injustice, and look to other sources as the cause of those 
social evils which are acknowledged as great, but considered 
beyond the power of legislation. An institution that can boast of 
an existence as ancient as the throne itself, that has grown with the 
growth of the people, and is thoroughly imbedded amongst us, 
will never want defenders. Others from aiar correctly estimated 
it« influence, and Lammennais boldly puts it : " The English aris- 



* <* There is another point, with regard to intestate estates. I feel how tend '"Ij <«• 
mnst apeak, in tbiB Honse, upon a question like this. Even the right bon. Member for 
Tamwortb, with all his authority, appeared, when touching on this delicate question of 
the land, as U he were walking upon eggs which he was yery much afraid of breaking. 
I certainly never hoard the right hon. Gentleman steer through so many sinuosities in a 
caiie ; and hardly, at last, darod he come to the question, because he was talking about 
land — this sacred land 1 I believe land to have nothing peculiar in its nature which does 
not belong to other property ; and everything that we have done with the view of treat- 
ing land differently from other property has been a blunder — a false course which we must 
retrace — ^an error which lies at the foundation of very much of the pauperism and want 
of employment which so generally prevail. Now, with regard to intestate estates, I am 
told tiiat the House of Lords will never repeal the law of primogeniture ; but I do not 
want them to repeal the law of primogeniture in the sense entertained by some people. 
I do not want them to enact the system of France, by which a division of proper^ is 
compelled. I think that to force the division of property by law is just as contrary to 
sound principles and natural rights as to prevent its division, as it done by our law. If a 
man choose to act the unnatural and absurd part of leaving the whole of his property to 
one child, I should not, certainly, look with respect upon his memox7 ; but I would not 
interfere to prevent the free exercise of his will. I think, however, if a man die by 
chance without a wiU, that it is the duty of the Government to set a high moral example, 
and to divide the property equally among the children of the former owner, or among 
tiiose who may be said to be his heirs — among those, in fact, who would fairly participate 
in his personal estate. If that system of leaving all to the oldest were followed out in 
the case of personalty, it would lead to immediate confusion, and, by destroying the 
whole social system, to a perfect anarchy of property. Why, then, should that course be 
followed with regard to land ? The repeal of the law would not of necessity destroy the 
custom ; but this House would no longer give its sanction to a practice which is bad; and 
I believe Uiat gradually there would be a more just appreciation of their duties in this 
respect by the great body of testators.'* — Brighfs SpeecheSy toL I., pp. 389-40, 

C 
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tocracy is the last remnant of the feudal institutions in Europe, 
and England is the battle ground on which the battle for its extino* 
tion, must be fought out." 

In the works of Edmund Burke, two striking passages are to be 
found. In his appeal from the New to the Old Whigs, he says : 
•* As to our law of primogeniture — ^which, with few and inconsider- 
able exceptions, is the standing law of all om* landed inheritance^ 
and which without question has a tendency, and, I think, a most 
happy tendency, to preserve a character of consequence, weight, 
and prevalent influence over others, in the whole body of the 
landed interest — ^they call loudly for its destruction." He admits 
its extensive and varied influence, but &ils to inquire whether 
•* the weight and prevalence of the landed interest over others " is 
beneficial or otherwise. It would have been most desirable had 
he applied his vast powers of research to inquire whether it were 
wise to give to one party in the kingdom an influence prepondera- 
ting above all other interests, beyond the control even of a power- 
ful minority ; and also whether such prevalent interest were not 
likely to mistake their own interests for the interests of society. 
His own motion in fitvour of economy, and his whole parliamentary 
experience, would have supplied him with convincing arguments 
to prove that the corruption which he denounced was supported by 
a preference interest ; as also that the crimes of Warren Hastings 
were palliated and overlooked, because primogenitiu*e demanded 
an Eastern outlet, at any price, for those whom it had wronged and 
expatriated. 

In his celebrated work, "Reflections on the Revolution in 
France," he observes, " that the power of perpetuating our property 
in our families ia one of the most valuable and interesting circum- 
stances belonging to it, and that which tends the most to the per- 
petuation of society itself." Had he stopped here, we would 
subscribe impUcitly to the announcement, but he adds : ** The 
possessors of &mily wealth, and of the distinction which attends 
heredit€uy possession ( as most concerned in it ), are the natural 
securities for this transmissioUf With us the House of Peers is 
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formed on this principle. It is wholly composed of hereditary 
property and hereditaiy distinction ; and made, therefore, the third 
of the legislature, and in the last event the sole judge of property 
in all its subdivisions. The House of Commons, too, though not 
necessarily, yet in fact, is always so composed in the fer greater 
part. Let those large proprietors be what they will — and they 
have their chance [of being among the best — ^they are, at the very 
worst, the ballast in the vessel of the commonwealth." In hie 
well-known letters on a " Eegicide Peaoe," he also says, speaking 
of the landed interest, that it " had been spontaneously allowed to 
lead, and direct, and moderate all the rest.** If no arguments — 
which the important changes of the era in which he lived supplied 
— served to change his views on the influence of an exclusive 
interest, we, unfortimately, since 1794, have had reason to regret 
that such an interest has been allowed to lead and direct all the 
rest. 

Do we point to tmequal taxation — to the deprivation of a large 
majority of oiu- countrymen of the rights of freemen to vote in the 
election of members of the House of Commons — to the imr.-cnse 
National Debt — to the Game Laws — to the iniquitous alliance 
between Church and State — to the immunities and privileges 
enjoyed by peers and members of Parliament — to the enormous 
annual expenditiu*e on our army and navy, forming another hot-bed 
for our bastardised nobles — to the expensive ambassadorial and 
consular establishments — to bribeiy, corruption, and intimidation 
at elections ; — each and all are but proofs of the wide-spread evils 
it entails. Macintyre, in his work on " Aristocracies," observes : 
" There are in the Upper House of Legislature 558 members, in- 
cluding the archbishops and bishops. Of the second order of titles 
there are about 800 baronets with hereditary rank,and then follow 
the various grades of families, branches of the peerage. These 
are the direct claimants for offices and appointments in Church, 
State, and. Army, for the second and third sons, nephews, and 
cousins; and, in addition to these, there is a reserve of families 
without titles^ but of great wealth, who tread on the front ranks so 
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closely as to gall their kibes. The total number of &iidlie6 who 
thus press upon the 'country may be computed at from 3,500 to 
4,000 and will give between 3,000 and 4,000 elder sons to fill the 
seats of the House of Commons, and second sons and nephews for 
the army and other employments of honour and profit. The 3,000 
commissions in the army are specially reserved for the connexions 
of this class of society." The evidence of the late veteran free- 
trader. Colonel T, P. Thompson, might also be adduced in opposi- 
tion to this monstrous nuisance. He says : " This is clearly the 
end and the aim of the law of primogenitm*e, that £10,000 a year is 
to be concentrated in the hands of the eldest son, that it may act 
as a battering-ram for procuring a thousand for each of tlie others, 
or as much of it as may be found practicable, by entry into the 
public pantry, and appropriation of the victuals that is therein,*' 
What, then, is to be said for primogeniture ? We must judge of 
the tree by its fruit. The pen of some of the gi-eatest writers has 
been employed ^in its defence, [although unfortimately they have 
been trammelled by party ties, and were as much the slaves of 
their political supporters as the Shebbeares,Balphs, and Oldmixons 
vere of the ministers of the age before. They all agree in one 
idea, that primogeniture has been the nm-sing fi-iend of statesmen, 
a^d therefore the fostering parent of the saviours of the country 
•^men who " rise not on the fiim basis of desert,*' or " from long- 
tried feith," but " from the crimes or folKes of a court ; " or as Lord 
Thm-low characterised it, from the " accidents of an accident," It 
would afford us all much pleasure if we could add to the meagre 
roll of virtues and good deeds which the first-bom of nobility offer 
to our example. Of this graceful ornament to ihe civil orders, 
this Corinthian capital of polished society, we fein would, for the 
honour of humanity, and from a feeling of national pride, speak 
with respect ; but we dare not. Rare examples of natural nobility 
occur ; but their names are not em'oUed on the scroll of fiune as 
attached to any usefrd art, either as discoverers, whether mechani- 
cally 'or scientifically — save the republican Lord Stanhope in the* 
past, and Lord Bosse in the present — or as legislators, although 
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pecnliarlj their province, having been eclipsed in that by men who 
may earn peerages, having to compete nnder the disadvantage of 
birth, giving to the peer or the landed proprietor fifty years the 
start of the commoner. No soKtaiy great hereditary lawgiver 
exists on our roll of statesmen : not one is known as a great law- 
yer ; not one as a philosopher ; not one as a great controversial 
theologian : but a few only are remembered as poets ; and what 
are they compared with the galaxy of poets of whom we can boast 
even from the ranks of our labouring class, allowing Lord Byron 
to outweigh a dozen of nature's own ; or as authors and historians, 
a meagre muster, including Earl Stanhope, Lord Nugent, Earl 
RusseU, and the Duke of Argyle.* It must, therefore, be allowed 
that its results are, indeed, meagre, and they have only appeared 
during the past fifty years. It checks natural competition, and ab- 
solves men from the necessity of making themselves useful to their 
fellows, either by their head or their hands ; and by its influence 
even on the remaining children, imfits them for the active and 
stirring scenes of life. It has as yet simply guaranteed the pos- 
session of property to the eldest-bom : it has given us no guaran- 
tees that knowledge or good intentions are also to be hereditary, as 
though the possession of property were to be the sole qualification 
for a legislator. Its froiits, as &r as we daily see them, apart from 
all absolute national considerations, are lamentable. Enter the 
&mily circle. An unnatural law like the present must, even in 
the somewhat limited sphere of private life, exercise a most inju- 
nous influence. The nearest ties of nature are spumed. One 
child alone of a &mily is treated as such, so that Harrington com- 
pared it •* to rearing one puppy and drowning all the rest." The 
other offsprings of affection, in order that the present ruinous sys- 
stem may be perpetuated, are thrown by the parent on the com- 
munity, which the power attained, strengthened, and supported 
by these laws enables them to do, committing a crying injustice by 



*The peenge had not ( 1855 ) been honoured by the addition of Lord Maoanlay, Lord 
Lytton, and outer literary lords. 
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inducting them exclusively into those offices which taxes, levied 
especially on the poor and middling classes, support, and to obtain 
which all should have a common chance. Mr. Ensor mentions as 
a feet, writing in 1835, that in a recent will a younger son was to 
have so much annually until he obtained a place under Govern- 
ment. 

Brother is set against brother ; as, however much the feelings 
may be stifled by instilling into the mind the political meaning of 
that ill-omened word expediency, it follows, as a natural result, 
that the yoimger son will feel aggrieved that an elder son, solely 
on account of his age — not by reason of any weakness or infinnity 
—should become imdisputed master of a domain which offers, and 
would supply, an abundant field for the labour of all conjoined. 
This is aptly illustrated by a scene in Shakspeare's play of " As You 
lAke It,^ hetween Oliver, eldest son of Sir Rowland de Bois, and 
Orlando the youngest son. 

" Oliver. Now, sir I what makes you here ? 
. ^ Orlando* Nothing. I am not taught to make anything. 

" Oliver. What roar you then, sir ? 

" Orlando. Marry, sir, I am helping you to mar that which God 

made, a poor unworthy brother of yours, with idleness. 

« « « • « 

" Oliver. Know you before whom, sir ? 

" Orlando, Ay, better than he I am before knoAvs me- I know 
Jrou are my eldest brother j and in the gentle condition of blood, 
you should so know me. The courtesy of nations allows you 
my better, in that you are the fii-st-born ; but the same condition 
takes not away my blood, were there twenty brothers betwixt us, 
I have as much of my fether in me as you ; albeit, I confess your 
coming before me is nearer to his reverence.'' 

This is further illustrated in some letters quoted by the Hon. 
Locke Eii^g in his pamphlet on ** Intestate Succession." * 

*See Appendix, extract from Blight's Speechotf, voL 2, pp. 71, 824, 825, 826. 
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** Sir, — ^Having experienced the injustice and cruelty of the Law 
of Primogeniture, and noticing vour just remarks upon it, on in- 
troducing yoiur Bill for its repeal, and the alteration of the Law^ I 
take leave to address you, and to give you an instance of it in the 
case of my own &mily. 

"My fether died suddenly, in the year 1826, leaving a widow 
and eleven children ( or rather ten children, a daughter having pre- 
viously died leaving four children ). His landed property cost 
between £14,000, and £15,000; his personal estate was sworn un- 
der £4,000 which was all absorbed by his bond and other debts. 
Uis children were four sons and seven daughters, the eldest son 
had lonff previouslv taken the name and foi'tune of his maternal 
grand&tner, under his will, and was thereby handsomely provided 
for. By the intestacy of my &ther, my eldest brother succeeded 
to all the landed property. The personal estate being inauj£cient 
to pay the debts, which had chiefly been incurred to pmchase 
some of the lands ; the eldest son was thus enriched to the injmy 
of his brothers and sisters. The ten brothers and sisters were^ 
as regarded their &ther's property, left utterly penniless, and at 
the mercy of their eldest brother. My fether left an inoperative 
will, whereby he evinced his intention to provide an annuity for his 
widow, otherwise provided for by her fether, and to divide his 
property equally amongst all his children, giving the option to his 
eldest son to take the real estate at its feir value, otherwise to be 
sold, having bought it with the view of completing his eldest son's 
estate imder his grandfether's will. I need hardly state what 
heartburnings and estrangements of fbeling this untoward act of 
intestacy has occasioned. 1 will give you this C€ise as one in point, 
and illustrative of the cruelty and injustice of the Law of Primo- 
geniture, amongst the middle classes, emd literally realizing your 
justly condemnatory remarks; but its repeal can work no benefit 
to me, nor repay the femily wrongs inflicted. 

" The repeal of the law will not iatqrfere with the aristocracy, 
since their estates are preserved from one generation to another 
by wills and settlements, and the settlements limiting the suc- 
cession. Were they to succeed to the inheritaixce by intestacy, 
it is feared, with many, it would soon be dissipated. 

" I have no desire to parade my name or femily grievances be- 
fore the public, but a real case serves to illustrate a subject better 
than a hypothetical one ; and I leave you to make what use of this 
statment you may, in your discretion, think fit, in support of the 
measure introduced." 
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Lord Brougham's opinion, valuable on most questions, is also in 
our fevour. 

" The influence of the monarchical piiaciple, but especially when 
combined with aristocracy, as in European monarchies it ever must 
be, tends to the establishment of a division of property and of 
influence in the families of the community, not ve!ry wholesome for 
public liberty or for the character of the people, though attended 
with some redeeming consequences : we allude to the nile of primo- 
geniture. The making a little monarchy in each house is the object 
of this rule, which enriches the eldest son, makes him idle and over- 
bearing, while it leaves the rest of the fitmily dependent upon him, 
and renders them obsequious to him. The law of entails is the 
abuse of the law of primogeniture, and their consequences are pre- 
judicial to the happmess of &inilies, as well as to the wealth and 
commerce of the country." 

Lord St. Leonards said : — 

" No Young State ought ever to be entangled in the complica- 
tion of our law of real property.'* 

Sir William Jones thus puts it : 

" What caused the absurd yet fatal distinction between property 
personal and real? The feudal principle. . . . The same 
mfemal principle, which then subdued and stifled the genuine 
equalizing spirit of our Constitution." 

But how different at various eras of histoiy. The Frisones — 
a settlement of Germans in Britain — ^gave the best house and the 
largest portion of the land to the youngest son ; and if there were 
no son, then to the youngest daughter. Borough-English appears 
to be copied from this ; and the custom exists in Worcestershire, 
Gloucestershire, and in some manors in Surrey, in Nottingham- 
shire, and at Skedley, in Yorkshire. It is also customaiy in parts 
.of Denmark, Switzerland, and even amongst the Hottentots. 
Amongst some nations the eldest daughter inherits, to the exclusion 
of brothers and sisters. 

With what affection can a child look upon a parent who has 
wronged him by blindly following this law and custom, recogniz- 
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ing him till death as his child, but turning him oflF with a legacy 
which is but as a drop in the ocean, compared with the value of the 
domain he possessed, and which the elder son is to inherit. Did a 
parent reflect on the course he was about to adopt — ask himself 
whether it were just that the eldest, who possessed advantages 
derived from his age &r above his other children, should take all, 
we may reasonably suppose that in some few instances justice 
would take the place of injustice. But so blindly do we adhere to 
the recognised spirit of our laws, that no parent has the moral 
courage to set such a law at defiance. Ages hence, men will 
scarcely believe it possible we could behave so unnaturally. But 
we have yet to learn what the British Legislature thinks of this 
law. 

Some years since, the late member for Dumfries ( Mr. W. Ewart ) 
moved for leave to bring in a bill to compel the equal distribution 
of property. He was of com*se outvoted ; but admissions were 
then made by his opponents that justified the belief that continued 
efforts might have been rewarded by partial success. Mr. Locke 
King introduced the question again under great disadvantages ; 
but still encouragement was thereby given to the fiiends of abolition 
to persevere; and undoubtedly Mr. King, able and energetic, 
thoroughly honest and master of his subject, will be enabled to do 
much good, if clothed with the support of his own and sympathising 
constituencies. Gibbon, the author of the Boman History, after 
the most diligent investigation and patient inquiiy into the cause 
of the decline of empires, with examples on all hands to instruct, 
and ample materials from which to draw a just conclusion, graphi- 
cally described it as " the insolent prerogative of primogenitiu-e,'* — 
a judgment that no historical remains will authorise us in subverting. 
The British House of Commons thought it however a prerogative 
of high value, and carefully guarded its continued existence. The 
Attorney-General opposed Mr. Ewart's motion, on the ground that, 
in 99 cases out of 100, estates were disposed of by either settlement 
or will — that the point mooted by him was an abstract question, 
and that if even he were unopposed, his bill would be nearly ineffi- 
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cacioTis, from the rarity of cases of intestacy. Such, then, was the 
opinion of late Lord Campbell, — that a law injuriously affecting one 
person only in one hundred did not deserve legislative amendment. 
He virtually admitted the evil in the hundredth case, and that just 
happens to be the one in which the law of primogeniture is found 
to operate, and as was correctly observed by a writer in Tait^s Mago' 
zine, " never works but to work an injustice." It ought by this time 
to have occmTed to our legislators that even if its operation be so 
limited, it is highly desirable — nay, positively necessaiy — ^that it 
should be made to work with justice, however limited its appli- 
cation. The law which, thus appUed, works injustice occasion- 
ally, might, one would think, be made to work justice also occa- 
sionally. But did Sir J. Campbell give utterance to the real cause 
of opposition ? A gentleman who spoke later in the debate, Mi*. 
Tooke, in the following remark gave utterance to the fears of the 
aristocracy : — " This," said he, " was a question involving one of 
the fundamental bulwarks of the constitution and stability of the 
country, extending to the total destruction of that fair and reason- 
able influence which the property and aristocracy of the country 
was allowed to possess. He called upon the House therefore to 
interpose against the very initiatoiy step of such a measure as tlie 
present, and not allow it to be brought even to a second reading." 
This is a broad and manly declaration, and as such we will endea- 
vour, at a later stage, to examine it. Lord John Russell considered 
" that, if the House declared the existing law of descent of property 
to the eldest son an injustice, it would be obliged, as the con- 
sequence, to do that which the French people had compelled the 
French Chamber of Deputies to do — namely, to pass a law taking 
from the fether of a family the power of committing such injustice ; 
or, in other words, to determine that where a man had a certain 
number of childi'en, and a certain amount of property, he should not 
give a larger portion to one than another, but distribute equally, 
according to the laws of justice." It would be rather more reason- 
able to suppose that the House might have directed equal partition 
in case of intestacy, and perfect freedom of disposal where the 
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intentions should be declared by a will. It argued little knowledge 
on the part of the noble lord, with the customary laws of the country ; 
or the practice of gavelkind, in Kent, and the manorial customs of 
di£ferent counties would have sho\^'n the illogical deduction at 
which he arrived. This same custom of gavelkind existed also in 
the Venetian States, in the rotnriei' lands of France, in Scotland, 
and in Wales, during the reign of Howel Dha ; and Sir John Davis 
mentions that it was customaiy in Ireland, and included even 
illegitimate childi'en. Ware on the contrary, states that the 
Thanes in Ireland succeeded by primogeniture. It is more general 
in England than is commonly known. Messrs. Bobinson and 
Taylor, the authors of two works on the question, state that land 
is gavelled in Nottingham, Norfolk, Leicester, Sussex, Monmouth- 
shire, Shi'opshire, Suffolk, Dorsetshire, Somersetshire, as well as in 
Kent ; and Marshall, in describing its benefits, states " that the 
law is capable of producing the most valuable order of men which 
any coimtry can possess — ^men who occupy their own estates, and 
who are at once best calculated to defend and to cultivate the 
country. It does not obstruct the accumulation of property so 
much as prevent those distinctions in society which appear to be 
necessary to the lasting welfere of a nation ; and the suppression 
of this ancient law may well be considered as the gi-eatest evil 
which the Norlnan Conquest entailed on this country." It also is 
general amongst the Himgarians and Transylvanians, but they 
allow a trifling advantage to the youngest son, as also in Guernsey 
and Jersey, with advantages in each of these to eldest sons. In 
Persia, the eldest son succeeds to two-thirds of the property. 
Amongst the Indian tribes of the Himalaya regions equal partition 
is usual. Numerous have been the laws of various nations as to 
descent and possession of the soil. Under the Hebrew constitu- 
tion, land reverted to its former possessor every fifty years ; and 
this extent of property Dr. Graves supposed comprised fi*om six to 
twentynaix acres. All the ancient states fi*amed agrarian laws 
afiecting the right of disposal — the Lacedaemonians, the Babylo- 
nians, the Athenians, the Carthagenians, and the Romans. And 
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the basis of all their legislation is thus described by Niebuhr : — 
" All ancient legislators, especially Moses, grounded the success of 
their ordinances concerning virtue, justice, and morality, upon 
securing hereditary estates, or, at least, landed property, to the 
greatest possible number of citizens." 

The " Edinburgh Review " as long back as 1823, contained an 
elaborate article on the influence of entail in Englajid, and the 
law of succession in France. The article is before me. Such an 
article in these days would be termed a " feeler." It deals some 
hard hits at the law, which, of course, were not intended as such, 
and supports it by some very bold reasoning. The views it 
enunciates are those of the more liberal section of the Whigs ; 
and, as such, even now informs us how far they are prepared to go. 
It commences by asserting a well-known fact, that the power of 
disposal of property by will has ever been the object of legislative 
enactment, and in the wisdom of legislative interference the writer 
must be satisfied, as he shortly after informs us, that the " English 
law of entail has come very near perfection." Now, we are dis- 
posed to doubt the wisdom of such interference. The most perfect 
jfreedom of disposition is desirable. It is the duty of the governors 
of a cotmtry to protect the possessor ; but as the disposal of that 
property freely will not decrease the actual wealth of a country, 
and will merely transfer it to a larger or a smaller number, it can- 
not be a matter for their intei-position. It is contended that the 
law of equal participation should be unperative ; but we are dis- 
posed to stop short of an extreme equally dangerous as its opposite 
-^Primogeniture. A parent who, by patient industry, has acquired 
wealth and independence, is entitled to choose to whom, and in 
what proportions, that property shall descend, and may have very 
just groimds for ei Jarging his bequest to a younger son, or of totally 
excluding the elder son, or of protecting only the daughters ; and 
an injustice as flagrant as that we now most heartily deprecate 
would rise in its place. Knowing the influence the ties of rela- 
tionship have upon our actions, the writer proceeds to argue, 
'* that the essential interests of society require not only that an 
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ndividual should have the unrestricted powerof disposing of his 
property during his own life, but that he should feel assured of its 
descending to his relations or friends in the event of his death/* 
To this I would merely add, that such is desirable in the case of 
intestacy ; that the law in such cases should declare its equal 
division among the childien, or, in defiiult of childi*en, among the 
inearest relations ; but the man would have the same incentive to 
industry and accumulation, whether that property descended to his 
&mily or strangers, provided it was in accordance with his own 
wishes. Of the importance of a correct idea of this point there 
cannot be a doubt. It must also be borne in mind that the larger 
incentive to exertion is to be found in our worship of self. We do 
not engage in the pursuits of commerce, or launch out largely as 
speculators, or aspire to leaderships, or seek for distinction in the 
forum, or the church, or field, or the senate, or gather fame or a 
great name in any pursuit, solely for the benefit of our children and 
friends, any more than a prodigal squanders a good name and 
countless treasures and broad acres, for the benefit of posterity. 
The one meets his temperament by such a devotion to a given 
pm-suit ending thus ambitiously, as the other derives a satisfaction 
in the many-coloured hue of his ^^ces, and selfiB the spring of action 
in both. When a man has made both feme and fortune, or sees bis 
way clear to either, that he should seek to found a femily is natural 
enough, and may be but another phase of his first spring of action ; 
but you debar him from the highest developement of his powers 
when you give him a pattern akeady cut to his hand. If the 
eldest son is to have all, his culture is a secondaiy matter, but if a 
parent is free, he may be supposed to watch each geim of talent, to 
mark the rising ambition, and to attempt to develop the dreams of 
youth into matured action, and can so apportion his wealth that to 
those to whom nature has been generous in her gifts — transferable 
among men for so much ready coin — that to him but little shall be 
given, whilst thereby the lame dog may be most properly aided 
over the stile, and the child of affliction, instead of being left depen- 
dent on the precarious affection of others, may be thereby properly 
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pro- vided for ; or the spentthrift may be punished, and the steady 
and moral men may be rewarded. Endless is the stream of its influ- 
ence. It is contended that some restriction should exist against the 
power of alienating the property altogether fi'om the family. The 
parent, they say, should not be allowed to thi-ow his child destitute 
on society — that he should be compelled to make adequate pro- 
vision for him as a sacred obligation. If he had not the means, 
we presimie he would not be expected ; having the means, this 
may surely be lefk to his natm-al instincts. If we give life, does it 
follow that when the powers are matmed, and self-exertion and 
self-subsistence are at the option of the offspring, we then shall 
keep life ^vithin them? We have carried this doctrine too far. 
Under its shield we have fostered idleness and immorality, and 
have buried some giant energies. Leave the young to work their 
way ; and, if they deserve it, lend a helping hand to prevent the 
struggling aspirant for fiime or competency from sinking ; but 
society has no right to insist on a forced disposal of the property of 
its members. Would William Pitt the younger have been Prime 
Minister could he have demanded as comfortable a provision as the 
eldest son was conventionally entitled to ? Would Canning have 
ever developed his vast powers had this provision been insisted on 
from his richer relations ? Had the fathers of Edmund Burke, of 
Goldsmith, of Curran, of Scott, of S to well, of Abbott, of Hardwicke, 
of O'Connell, of Bushe, of Haydon, of Bany, of Collins, of Welling- 
ton, and of others, secm-ed them, even if they could, against the 
froAvns of the world, granted them an immunity against individual 
exertion, would their names now be enrolled on the scroll of &me ? 
Is it not proverbial that there is scarcely an instance of success at 
the bar in the possessors of incomes of 500/. per annum, or of even 
considerably less ? Man has no claim on his parent beyond the 
years of infitncy, and, according to cii-cumstances, of adolescence ; 
but society claims from eveiy man the labor of his head or of his 
hand to an extent coequal with his wants ; and the moment immu- 
nity is granted society is the sufferer. Rousseau observed, " No 
&ther can transmit to the son the right of being useless to his 
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fellow-creatures. In a state of society where every man must be 
maintained at the expense of the community, he certainly owes 
the State as much labor as will pay for his subsistence, and this 
without the exception of rank or person." And it must be apparent 
that, whilst we cannot, or have no right to, claim anytliing from 
the parent, yet that no parent will desert the child imless some 
flagrant and impardonablo offence has been committed. The 
labors of our ancestors are the general bequest to posterity ; and, 
although we may justly complain of some things in our heritage, 
of more we may be justly proud ; and we would prefer the man 
who, possessed of wealth and station, nurtm-ed his child morally, 
soberly, and industriously, — gave to him the highest intellectual 
culture, and cast that son out on the world, strong in feith, and 
energetic in actioij, bequeathing his property to strangers, — to that 
parent who, possessed of equalmeans, shall not attend to the high- 
est development of his powers, and shall leave as a legacy to 
society a son, the heir to wealth, the child of indolence and de- 
bauchery, a slave to ennidy who unfortunately for us is bom to 
" make and immake those laws he learned but late to keep." The 
reviewer proceeds to another paragraph, and with it to another 
error. He observes, " That a certain preference should be given, 
in testamentaiy dispositions, to the first-born son, — to him who is 
earliest qualified to assist in the labors of his &ther, and who, in 
the event of his death, is the natural guardian and protector of the 
rest of the fiimily, is agreeable to the most obvious suggestions." 
This is of course assigning to primogeniture an origin of the natur- 
al affections. Now, we think it anything but an obvious sugges- 
tion. We would not, most certainly, act unjustly to the eldest 
son, or make his position less favourable than the younger sons. 
Admit that his labor has added to the &mily goods and chattels, 
surely a parent may be allowed to be a very good judge of the 
reward his merits deserve ; but those exertions devoted for pay to 
another would be deemed repaid by the wages received in return, 
and the eldest son would not then have any special claim on the 
&mily heritage. Everything has a money value. He therefore 
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takes his share with the others ; and presuming that he has not 
been repaid by board, and hearth, and clothes, and pocket allow- 
ance, he takes his share plus an equitable return for labor at a 
market price. If it was worth money to the parent, it would also 
secure wages from another ; and such wages as could be elsewhere 
had, with some allowance, if agreeable, in addition, let such eldest 
son have. This is equitable ; but why should he be so extrava- 
gantly paid by the heirship to the whole ? Suppose liim to be the 
protector of his juniors in the event of the death of his parents, 
why should that entitle him to exclusive heirship ? The domain 
would occupy all, and yet the youngsters must be dependent on 
friends, must crawl and cringe around richer relations, seek for a 
fortune in a "wife, or embrace an over-stocked profession ; enter the 
Ohm-ch, and put on a conventional cant, cursing the calling, or quit 
their native shores •to grow rich by desperate deeds in the East, or 
put up "with the hardships of Australian life ; and all this to the 
exclusion of others, merely because the eldest son is by law entitled 
to the fiimily wealth. We have nothing to do with the question 
whether this law was originally wisely adopted ; but we have the 
simple feet, that as a law now it cannot work other but badly ; and 
the more we can show of its bad fruits, the more easily will it fell. 
Whilst in one sentence the writer claims for entail many virtues, 
the following extract "will prove that he too could see one of its 
evils : — ^** The heir of entail is in a gi'eat measure emancipated from 
the salutary influence and control of parental authority. His 
chance of succeeding to the property held by his father does not 
depend on the circumstance of his having deserved it — of his 
being industrious or idle, dissipated or sober. The succession to en- 
tailed estates is not regulated on the principle oidetur digniori. Their 
occupiers have no power to change the jcstablished order of succes- 
sion ; they cannot exclude the worst to make room for the best of 
the sons, but submit to see the properties of which they are in pos- 
session descend, as in feet they generally do, to the most worthless, 
midutiful, and depraved of their children or relations. Granting, 
therefore, that the institution of entails has a tendency, aa it un- 
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doubtcdiy has, to make ONE generatuyii active, frugal, and industri- 
oufl, (that is, the founder of the entail ), it is demonstrably clear 
that it must exempt every subsequent generation^ (that is, every subse- 
quent heir of entail, ) from feeling the fiill force of some of the 
most powerful motives to such conduct.** The system that fosters 
such results, and commits injustice to others in order that the 
dissolute may roll in vice, ought to be exterminated. 

Its absm'dities are apparent in other ways. Why should a law 
disposing of land belonging to an intestate, be so different to that 
which disposes of his money in the funds, or his leasehold estates ? 
In the latter case it is equally divided amongst all his children ; in 
the former it is the property only of his eldest son. But, should he 
be under contract at the time of his death to purchase freehold 
estates, the personalty which he meant to divide amongst all 
must go in payment of the estates in fee ; and so he enriches the eldest 
son at the expense of the whole femily. Mr. Locke King mentions 
a glaring case. A tradesman amassed wealth, and of course made 
his will in his wife's favour, of property acquired by their joint 
exertions. Late in life he conceived the idea of being a freeholder. 
A ferm was for sale : he bid, he became the pin-chaser, paid the 
deposit. Before completing the affair, he was no more. His 
widow, as executrix, was compelled to complete; and to the 
shame of our laws, wasleft utterly and entirely destitute, the pro- 
perty descending to a nephew. If this were the only case, the 
the law demands revision that sanctions such injustice. In cor- 
roboration of this Mr. Williams observes : 

" Some short time ago, two bachelor brothers died intestate, at a 
vei-v advanced age, within twenty hours of each other, leaving 
real estate to the amount of one thousand poimds yearly, and per- 
sonally about fifteen hundred pounds, with instioictions * verbally ' 
expressed, that the whole real estate as well as personalty should 

be equally divided between their two nephews, John B and 

William B— — two brothers. In this equitable distribution of 
property, laboriously acquired, there seemed no disposition to de- 
mur, until some few weeks after the decease of the uncles, when 
the elder brother John claimed the real estate as heir-at-law, and 
one half of the personalty. 

D 
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" What are the results ? An enmity which will never cease, un- 
til the grave covers it," 

Mr. Joshua Williams, in his work on personal property, says, on 
this question : 

^' The distribution of personal estate on intestacy approaches far 
more nearly to the disposition which the deceased himself would 
probably have made, than the descent of real property, either at 
the common law or according to the custom of gavel-kind. A 
person possessed only of small landed property usually devises it 
to trustees for sale , with taW power to give receipts to purchasers, 
and directs the division of the produce by his trustees amongst his 
children in such shares as he may think just, with regard to tlie 

I provision already made for them in his lifetime. He does not 
eave his younger children to beggary, in order that his whole pro- 
perty may devolve to his eldest son, according to the course of the 
common law, a course pursued, as the author believes, in no other 
civilised country in the world. 

''If by any accident a man should die without makin^^ his will, 
it would seem to be the province of an equitable legislation to 
make such a disposition of his property as would in ordinary cir- 
cumstances most nearly correspond with his intention." 



A Scotch gentleman, writing to the Honourable Member for 
Surrey, thus puts a case : 

'' Socially what a fearful curse this law has been. I am myself 
an instance and a victim of it. I have an estate of 1000^. a-year. 
I may borrow money to improve it mider the drainage act, but I 
would be doing so for my eldest son, the only one of my fiimily 
who will be independent of me. I cannot borrow one farthing 
upon it to put my other sons out in the world : to make them mer- 
chants in England, farmers in Canada, or stock-holders in Australia. 
The consequence is that I have been obliged to send one of my 
sons to Sydney, where he gets 6s. a-day, while a mason gets 20s. ; 
another boy I had to send out as midshipman, in that unfortunate 
ship * * ♦ supposed, I fear too truly, to be lost at sea. I 
have thus lost my darling child, and am a broken-hearted most 
miserable man, and all because we have an acciu«ed law that in- 
terferes with the affections.' 



n 
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Mr. J. S. Mill philosophically adds — 

" The law ought to do for the children, or dependents of the in- 
testate, whatever it was the duty of the parent or protector to 
have done, but from accident, or negUgence, or worse causes, he 
&iled to do." 

Mr. George Brodrick, in his Essay on Primogeniture ( Cobden 
Club Essays ), has the following pertinent remarks — 

" In the first place, it is material to observe that personal proper- 
ty, which is exempt from the law of Primogeniture, is httle affected 
by the custom, save where it is thought necessary to keep up the 
dignity of a &mily place. Rich capitalists who do not invest in 
land, or aspire to found a county family, seldom make an eldest 
son, and of those who do indulge this ambition, some prefer to buy 
a moderate estate for each of their sons. Still more habitually is 
equal division recognised as the dictate of natmal equity by the 
great body of merchants, ti*adespeople, and professional men, as 
well as by the labouring classes throughout Great Britain and 
Ireland ; in short, by the middle and lower orders of society, 
' divorced from the soil ' in this country, and by the landless mem- 
bers of the upper orders. Nor must it be forgotten that, by English 
law, ordinary leaseholds, whether they consist of lands or houses, 
count as personalty, and are distributed as such on intestacy : 
whereas money in trust for investment in land counts as realty and 
&l]s under the same inile of inheritance. Vast leasehold interests 
are constantly included in settlements of personalty, and few of 
these settlements, whether made on the marriage of a duke's 
younger son or on the marriage of a shopkeeper, exhibit any bias 
towards Primogeniture. 

" It may, therefore, be safely affirmed that Primogeniture, as it 
prevails in England, has not its root in popular sentiment, or in the 
sentiment of any large class, except the landed aristocracy and 
those who are strugglmg to enter its ranks." 
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The great labor for many years past of landowners has been to 
attract more capital to the coltiyation of the soil, as an efficient 
aid to the energy and skill of the agricultmisty based on the 
necessity for a ftirther and ftdl development of the agricultm'al 
resources of the comitry. This desideratum has compelled 
frequent attention to the anti-commercial spirit of the laws 
afflicting land. Is a landowner desirous of procuring an [adyance 
on the security of his hundreds of acres, he finds himself beset and 
hedged in by difficulties, to such an extent that, although assisted 
by the ablest of lawyers, the most expeditious negotiator, a sm*- 
veyor of unerring judgment, fortunate in the possession of a 
tolerably clear title, in all probability a period of from one to three 
months will elapse ere he is enabled to handle the money ; whilst 
a merchant, with a more marketable, but infinitely less valuable, 
security, will negotiate a loan of treble amount and upon easier 
terms, in one or two visits during one day. * So injurious is the 
necessarily slow progress of all operatiojis affbcting land, the result 
of the barbarous code which regulates its possession and mode of 
transfer. We have outgrown the feudal institutions of our f6re- 
fikthers : they are a daily increasing evil, and must be modified. 

* ''The benefits which the industriona claeses, as weU as the owners of laud, have al- 
vsady experienced in some Continental oonntries, through the possession of a sisiplo 
mode of transferring or charging their landed property, wiU sufficiently appear from 
some Talnable evidence given by an eminent English counsel before the Savings' Com- 
mittee. 

"Many persons are always ready to invest their savings in land. The proportion of 
the rent to the price is scarcely 2} per cent But, then, it is to be considered that the 
landowner has his own taxes to pay out of this : when, if he states his account^ it is pro- 
bable he will not re<seive more than tvooper cent upon his capital. 

** In Branoe snudl estates, held in perpetuity, readily fetch/orfy years* purchase : and 
along the Rhine the peasants do not hesitate to give £120 and £150 an acre for land, in 
a country far poorer than ours.** 
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Does ilie owner of a large property receive at each audit com- 
plaints from his tenants that the land is getting out of heart, and 
requires draining, — that the buildings are out of repair, or that 
additional buildings are required to be erected — that new roads 
must be formed, and old ones repaired , — the feet that the tenant 
in reversion refiises to bear any portion of the expenses, or to 
allow his future interest to be charged, is sufficient, coupled with 
his own poverty, to account for the polite refusal to undertake the 
proposed and necessaiy improvements. Occasional paragraphs 
maybe seen in our journals headed" Laws of Entail," detailing 
some new grievance, or repeating for the thousandth time some 
old one. As an instance, I take the following from a London 
daily paper : " The laws of Entail. " — ^A memorial to the Lords of 
the Treasury, from the magistrates and town council of Stranraer, 
gives a vivid idea of entail. It says that the town is completely 
enveloped by entailed estates. It is dependent for its supplies of 
water on springs that are situate on entailed land. A company 
was formed many years ago, to bring water ; but the law of entail 
disabled the proprietor, even with tlie aid of tlie presumptive /teirs^ 
from granting a title to the necessaiy ground for a longer period 
than nineteen years. The tmdertaking was thus rendered 
abortive, because a special act would have cost more than the 
whole work. The public burial ground, situate in the heart of 
the town, is crowded, and a piece of land was obtained for the 
purpose, from an entailed proprietor ; but the same objection put 
an end to it. The town is in a dilapidated state ; it stands on 
entailed estates, with leases of nineteen years. When landlords 
became empowered to borrow to improve their estates, applications 
to the amount of £220,000 were made, of which not more than 
£30,000 could be gi*anted ; the law of entail prevented it. Other 
cases may be less glaring ; but hundreds of instances, equally 
astounding, occur. The shoe pinched even the ermined legisla- 
tors. Means were accordingly adopted to endeavour to remedy 
those evils that peculiarly burdened them. The Upper House 
examined witness^, and the Commons printed theii* report; it 
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was entitled, " The Report of the Select Committee of the House 
of Lords appointed to inquire into the expediency of a Legislative 
Enactment being introduced to enable Possessors of Entailed 
Estates to charge such Estates with a sum to be limited, for the 
purpose of draining and otherwise permanently Improving the 
same." They examined some twenty three witnesses, including 
two lords, a baronet, and one member of Parliament, several 
gentlemen, owners of landed property, land agents, engineers, 
and*&rmers, of whom they asked 1562 questions. Blue Books in 
genera] are not inviting reading : they are, however, highly 
valuable. In this case the Lords have made out a very strong 
case in favour of the abolition of Entail. The first witness ex- 
amined was Mr. Mills, of Bisteme, who had availed himself of the 
&cilities afforded by Pusey's Drainage Act, to charge his property, 
(it being entailed), with the expenses of draining. And he 
relates that to procure the permission of the Court of Chanceiy to 
expend £950 on 137 acres, the law costs were £50, more than five 
per cent, on the outlay, prior to any outlay, and a fui'ther expense 
would be incurred in reporting the result when completed. The 
well-known Mr. JosicJi Parkes, the Civil Engineer, on being ex- 
amined was asked : 



" Q. 146. You have stated that you know there is a gi'eat 
quantity of land in England that requires draining. Can 
you speak as to there being a quantity of land ot entailed 
estates which requires drainmg 1 

A. I have heard such to be the case, and I have not the 
slightest doubt of it. The estate of Mr. Neville Grenville 
is an entailed one, but there is a clause in the trust deed 
which enables the trustee to raise money for the drainage 
and improvement of the estate, in consequence of which 
he has been enabled to work. 

Q. 148. From your knowledge of the effect of draining, 
do you conceive, in the ordinary course of a settled estate, 
supposing a tenant for life to work twenty or twenty-five 
years after the drainage is effected, that the person in re- 
mainder would derive gi*eat benefit from the operation ? 
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A» No doubt about it. I conceive that if rents have a ten- 
dency to fell, the drainage of an estate which is water- 
logged may keep them up to what they now are, and even 
increase them. 

Q. 150. Consequently, if any rents, at any time, are lower 
than the existing value of the land, the drainage would 
have the operation of enabling the tenant to pay a higher 
rent? 

A. Clearlv so, or to maintain his abiUty to pay the same 
rent for his ferm." 

Another witness, Mr. Jolin Thompson, of Horley, near Reigate, 
is asked ; — 

** Q. 174. Do you occupy a considerable quantity of land ? 

A. Nearly 407 acres. 

Q. 175. Is any part of the land you hold entailed propei-ty ? 

A. One &i*m is. 

Q. 1 76. In what state is it i 

A. It is now in a pretty good" state. 

Q. 177. Is the entailed property generally, with which you 
are acquainted, in a good state *? 

A. No. 

Q. 178. Are you acquainted with entailed estates ? 
A. I have a good deal to do 'with entailed estates. 

Q. 179. Is it your opinion that entailed estates generally 
require improvement 1 

A. Yerj great improvement. 

Q. 180. Have you at all considered what is the reason why 
they are not improved ? 

-4. Because they have not money, and they cannot raise 
money to improve them ; and there are ins^nces in which 
they cannot do it, the trust not giving them the power. 

Q. 181. You say you have known some entailed estates 
which w^ere improved, and some not improved ? 

A. A great many were improved bv the tenant ; but not 
permanently improved. Many of them do not buy tiles." 
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The next is a most important question ; and the answer, coming 
from a practical man, proves that this law annually inflicts more 
evil on the country than could the hostile passage of 100,000 men 
through oiu- territoiy, attended with all the horrors of war : — 

" Q. 182. Can you state to the committee the relative 
produce of such estates before and after drainage and other 
unprovements ? 

A, I can speak to one in particular near me, which was an 
entailed estate before Mr. Clarke bought it. We took that 
about twelve years ago. I &rmed it for three years on 
the ordinary plan, and the thi'ee years' produce of wheat 
did not average more than three sacks per acre. At that 
time we were only tenants ; MrJ Clarke had not bought it. 
They had not power, or money to do it with, and I persuaded 

Mr. Clarke to orain it, which was done with bushes 

and the next three years of wheat we averaged eight sacks 
to the acre, and from one field in particular we got twelve 
sacks. 

Q. 183. Was the produce more tlian trebled? 

A. YeS: and of that ferm I can produce the account. 
Since then it has grown on an average from seven to eight 
sacks, taking bad years and good years ; and turnips, 
swedes, and mangel-wurzel, and all such things, have been 
grown in great perfection, which could not be done before, 
from the great tenacity and wetness of the soil. 

Q. 222. Then are you of opinion that the draining of land 
generally increases its value ? 

A. Very much. One year, taldng the farm through, I 
averaged ten sacks of wheat to the acre, over the fourth part 
of 250 acres. 

Q. 225. Are you acquainted with a quantity of entailed 
land that requires improvement ? 

A. A great deal round me." 



When feim laborers are thi-own on the parish, and distress is 
severely felt, all ascribed by the late Lord Derby and his friends to 
Free-trade, it may be desirable, occasionally, to remiud them of the 
answers of a fiirmer to some questions : 
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•* Q, 242. Do not you find that when you have drained 
you have increased your produce, and t/ierefore as a, necessary 
conseqrience, you require more buildings for containing your 
straw and roots 1 

A» Yes : a very great deal more than I have ever seen on 
trust property is required as buildings. 

Q, 248. Cannot more laborers) be profitably employed on a 
ferm which 'is well-drained than one that has not been 
drained at all t 

A. Certainly. 

Q 244. Therefore you would consider that, putting a &rm 
in what may be called proper trim, you could profitably 
employ more laborers than you could on a ferm which is 
not in proper trim f 

A. Most certainly. 

Q. 245# It is not onlv that you give employment to men 
by draining the land, in the first instance, but that the 
effect of the draining enables you to employ nwre men 
aftenvards* 

A. That is quite right; that is proved by me and my 
neighbours who have drained." 

The witness then alludes to the want of buildings necessary to 
the improved state of farming, and states that he can hardly men- 
tion one ferm building on entailed estates but wants pulling down 
and rebuilding ; that he has travelled over various English coun- 
ties, and that they all seem to be of the old-feshioned style and 
very dilapidated. He also states that he has seen a great many 
cottages on entailed estates that ought to be pulled down and re- 
built, and that he thinks it would be a great advantage to the 
health of the laborer ; and that if he was more comfortably lodged, 
and with a garden of an adequate size, it would stimulate him and 
make him what we do not see laborers in many parts — " more 
industrious, and less likely to go to the Union." This witness's 
evidence is very lengthy, and as regards leases, drainage, erection 
of cottages, &c., very valuable. Another farmer, Mr, Henry Putland, 
is examined, and is asked : 
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" Q. 326 Do yon know any entailed estates in yonr own neigh- 
bourhood that you think would be improved by draining ? 

A. I hardly know an entailed estate that would not be much 

improved by it. For instance I have heard admit 

that his estate requires draining very much ; but he hap- 
pens to have a large feimily, and I suppose he sees the im- 
propriety of laying out too much money in t/ie homestall to the 
mjuiy of the rest of the family. 

Q. 329. In the properties you have seen of entailed estates, 
do you not think that, in many instances, it would be de- 
sirable to have farm buildings more appropriate to the im- 
proved system of the present time than those that now 
exist! 

A . Yes ; a great part of the firnn buildings are in a very imfit 
state for the occupation for which they are intended, and 
some of the entailed estates I have seen in a very dilapida- 
ted state. The stewards have said to me, ' The &ct is, 
we cannot afford to improve them.' " 

This gentleman having drained his own land was enabled to 
employ proportionably more laborers than any other man in the 
parish, and had an increased crop of fifteen per cent, at least, and 
pointedly adds, ''The more straw, the more cutting, the more 
thrashing, and the more carrying to market there is ; it increases 
the labor in every way." 

The well-known agricultmist, recently deceased, James Smithy 
Esq., of Deanston, is asked : 

'' Q. 864. Are you acquainted with any entailed estates in 
England which could be much benefited by draining ? 

^1. I am« 

Q. 865. Is that the first improvement you would recom* 
mend? 

A. Decidedly. 

Q. 942. Have you any other observation to make ? 

A. The law of entail obstructs the substantul improve- 
ment OF THE LAND. The condition of the heir of entail in 
possession, as a life rent-holder, and the want of power to 
borrow money on security of the land, are the chief causes 
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of the obstniction. Power, under proper restriction^ to 
expend money in necessary and substantial improvements, 
and to charge the same upon the land, would greatly /ooZi- 
tate tite improvement of landed eataiesy giving employment to Hie 
labore9% improving the rental of the estates, for the benefit of 
the heir in possession, as well as for thai of his successor, 
and greatly benefiting the country generally •\ 



Lord Beaumont was examined : 

" Q. 986. Is yoiu- lordship aware of many entailed estates in 
tiie part of Yorkshire where you reside, that would be mudi 
benefited by eflBicient draining ? 

A. A great many ; my own especially." 

Mr. Thomas Lay, secretaiy to an association formed at Exeter 
for the promotion of drainage, was examined, and asked : 

'' Q. 423. Has the object of the company been impeded, by 
the want of power on the part of the proprietors of entailed 
estates to give security on the estates, for money advanced 
and laid out in draining and other permanent improve- 
ments ? 

A. Very much; that seems the general impediment we 
have." 



Other evidence is given by various authorities to prove the gain 
that would accrue to the &rmer, if his land was properly and com- 
pletely drained — ^mentioning, among numerous items, improve 
mentin the health of stock, the earUer commencement of vegeta- 
tion, easier access to the soil for tillage, the economy of strength, 
the reduced number of ploughings, saving in the wear and tear of 
cattle and harness, the doubling the value of clay soils, and an im- 
provement to all soils varying from 20 to 300 per cent., and, in 
addition, a vast benefit to the health of the inhabitants. 

It may be argued that all those defects would be remedied by a 
simple act, authorizing men to borrow money, and charge the es- 
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tate for a given number of years with the repayment* ; but ex- 
perience proves, and abundant corroboration is to be found in this 
report, that not only does the presumptive heir often object in toto, 
but that difficulties arise as to the necessity of expenditure, entail- 
ing complicated legal negociations and increased expenses, which 
are frequently put an end to by some peculiar proviso in the settle- 
ment, or entail, or bequest, that altogether deprives them of the 
power to borrow ; and so little suited is the cumbrous legal rou- 
tine to the commercial spirit of our people^ and so interwoven with 
the right to possess is the practice of strict entail and settlement, 
that instead of its transfer occupying the attention of brokers and 
fitctors with the same energy and zeal as stockbroking — as it 
would do if regulated by great principles — ^it is confined to a fbw 
large houses, who may efiect, in the course of a twelvemonth, a few 
heavy and many minor sales, long in negociation and expensive in 
the process. 

Entail and its concomitant Prihooeniture are an infinitely 
GREATER EVIL THAN A CoRN-LAW. When victory crowned the 
exertions of the Leaguers they had but stormed the outworks of 
that citadel, the possession of which had now to be obtained. It 
was difficult, perhaps, prior to that success, to distinguish between 
the evils of a Corn-law jp^ se^ and feudah'ty as a whole ; but that 
operation has laid bare the hideous andgiant proportions of that 
monopoly, guaranteed by law, that inflicts an unknown, because 
incalculable, injmy, to the amount of millions per annum, on 
our people. The axe must be laid at the root of the tree. To 
propose measures, which will relieve, without eradicating, will only 
prolong the evil, in a milder but equally mischievous form. The 
Corn-laws taxed the poor man's loaf to a known amount ; Entail 
robs him of millions unknown. The one lowered wages ; the other 
by wholesale deprives him of the means of employment. In its 
progress for ages it has limited the productions of nature; it has 
uprooted vegetation ; has consigned to sterility some 6,000,000 of 

* This has now been done. 
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acreBy sufficient to employ the whole pauper population of the four 
kingdoms ; has annually thinned, by misery and stai'vation, our 
population, and clothed its supporters with a gorgeous yet hollow 
splendour, that cannot hide the wretchedness it has created. The 
squalid poverty of our peasantry — the filthy, unwholesome habita- 
tions in which they are compelled to vegetate — ^the disease that 
decimates — ^the poverty that unmans them — the degradation that 
annihilates self-respect — ^the serfdom that has implanted itself, to 
the uprooting of all man-like independence — ^the ignorance that ig- 
nores the divinity of man's nature — the utter prostration of mental 
power — ^the absence of emulative pride — ^the inferior modes of culti- 
vation adopted — ^the antiquated prejudices too frequently upper- 
most — the crawling immaiily dependence of our &rmers : — ^these 
are all the outward and visible sign of an ianer system — a sub- 
stratum so utterly rotten and abhorrent, that we can seek for a rea^ 
son for its continued existence alone in an unrighteous power, based 
on privilege, and maintained in defiance of public opinion. This is 
essentially a laborer's and food question. I have endeavoured to 
prove, by parliamentary authority, that the defective system of 
agriculture and the scanty yield of the land are mainly to be at- 
tributed to the influence of entail, and as a result admitted by 
several influential witnesses, wliose evidence was adduced, throw- 
ing out and keeping out of employment hundreds and thousands 
of persons, independent of the loss of produce it caused. It is de- 
sirable now to tm*n our attention to the condition of the agricul- 
tural laborer, and the cause of that pauperism which seems so 
peculiarly his lot. The generally recognised character of an 
agricultural laborer and his condition is that he is ignorant, de- 
based, ill-fed, ill-clad ; without the will or energy to improve his 
condition; the most servile creature in the kingdom ; the raw ma- 
terial for soldiers ; a burden upon the poor-rates, and a poadier ; 
in&ct, a clumsy machine for converting potatoes and bacon into 
htunan beings. Whence arises this revolting picture ? There is 
no broad distinction in our race to mark him out as alone incapable 
of progress. Agriculture in itself demands the most complete and 
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carefiil study, on the part of its industrial agents ; and the highest 
skilled labor is necessary, to convert the sterile soil or the im whole* 
some swamp into the fruitful plain, and to work out >vith success 
and efficiency the beautiful economy of nature. The answer is to 
be found not only in the present, but in the past. Tracing his 
condition through the eras of feudality, to which we haye referred, 
we shall find by his histoiy, as recorded in the Arcfuedogia^ that it 
is a race distinct from the Anglo-Saxon, originating amongst 
slaves, the helots of the wandering tribes of the East. The absolute 
serfe of their lords, the most revolting laws were passed affecting 
their condition : the females were the recognised prey of their sen- 
sual lords ; and although the legitimacy of maniages between the 
slaves was recognised, in the event of either party acquiring their 
individual freedom, the union was determined, at the option of the 
manumitted being. Quoting from Chambers* Journal an extract 
from " Afric's Coloquium," we learn something of the relation be- 
tween a lord and his slave. It commences : — " * What sayest 
thou, ploughman, how dost thou perform thy work 1 * * My lord, I 
labor excessively ; I go out at dawn of day, driving my oxen to the 
field, and yoke them to the plough. There is no weather so 
severe that I dare rest at home for fear of my lord; but having 
yoked my oxen, and &stened the share and coulter to the plough, 
every day I must plough a whole field ( acre ) or more.' ' Hast 
thou any companion ! ' 'I have a boy who urges the oxen with a 
goad, and who is now hoarse with cold and shouting.' ^ What 
more doest thou in the day ? ' * Truly, still I do more ; I must fill 
the mangers of the oxen with hay, and water them, and cany out 
their dung.' ' Oh, oh I it is a great tribidation.' ' Yes, it is a great 
tribulation, because lam not free / ' " A more galling and degrading 
yoke crushed their spirit omder the Norman regime^ and the tfieowes 
of the Saxons were transferred into the Norman villain. The fruits 
of their labor were forcibly taken from them, and grievous exac- 
tions reduced them to the depths of misery and despair. Some 
of their sayings sufficiently test their forlorn condition ; and the 
unfeeling expressions of their lords are such as may often be heard 
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from the mouths of ariBtociatfi of the preaent day, — as, " Why 
should villains eat beef, or any dainty food ? They ought to eat 
for their Sunday diet nettles, reeds, briersi and straw ; while pee^ 
shells are good enough for their every-day food. They ought to 
go forth naked on four feet in the meadows to eat grass with the 
homed oxen." They were also denied the privilege of being wit- 
nesses in courts of law, as being incapable of telling truth, or of 
feeling gratitude. It was said, in their prayers : — ** God who has 
sent the multitude of ruhes for the service of clerks and knights, and 
who has levied discord between us and them ; grant us, we beseech 
thee, to live upon their labors, and to rejoice in their mortifica- 
tion." The general discontent was the subject of the songs of the 
minstrel, and formed the frequent subject of complaint to the king. 
Various acts tending to improve their condition were passed in the 
reign of Hemy 11. and they succeeded in securing one clause of the 
charter wrung from king John. They maintained a firm position 
in the reign of Hemy III. ; grasped at the democratic truths of the 
Bible ; appeared in arms to the number of 100,000, determined 
to secure enfi-anchisement, and suffered grievously from the 
habitual fitithlessness of monarchs. The wide-spreading intelli- 
gence, the commercial spirit of the age, the discussion so rife on all 
controversial subjects that ensued, 8ecm*ed by degrees an improve- 
ment that ended in their eniittnchisement ; and slavery for fixed 
periods became the punishment for idleness, with the brand of " S" 
for slave on the breast. Parliamentary regulations were then made, 
fixing the period of apprenticeship, as with us on the abolition of 
West Indian slavery ; and out of this gradually arose the yeoman- 
ry of England, that powerful but extinct phalanx, balancing the 
contending fiictions of the empire. A deep scheme to possess the 
soil, on the part of a few titled femiKes, has gradually swept off this 
class, lias reduced the yeoman to the ferm-laborer ; and has so 
gradually altered his position, so hedged him with difficulties, 
that no inducement is sufficient to induce even a personal desire 
for improvement. Unjust laws consigned them to poverty, bad 
laws made them the villains of the great landed proprietors ; and 
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these landlords and unpaid justicesi the petty kings- ' o£ to-day^ 
tyrannizing within their little domains, have by common consent 
doomed them to be the hewers of wood and drawers of water to all 
others. The report of the Poor-law Commissioners is a biographi- . 
cal account, annually revised, of the sufferings of this class. Bom 
in the direst poverty, early inured to hunger and siiffering, it is not 
to be wondered at that they perpetuate this misery by improvi- 
dent marriages on the miserable pittauwO of siz or seven shillings 
per week. A slight comparison between a townsman and a ooun« 
tryman will enable us to estimate more truthfully his position. 
The latter knows that, although he be the most honest, 
thoughtful, economical, and industrious man, although his energies 
be taxed to the utmost, yet that under no circiunstances can he 
ever expect his condition to be improved ; that it is madness to 
hope to be ever able to &rm on his own account ; and as to the 
possession of a portion of the soil, the man who could conceive so 
insane an idea would be deemed worthy of shelter in a county 
lunatic asylum. With no inducement, then, to improve his con- 
dition, he sinks into a mere animal routine — ^marries, eats, drinks, 
labors, and sleeps, entera the workhouse when he is too old for 
work, and leaves his children to pass through the same round of 
toil and wretchedness. The townsman, early imbued with tha 
active spirit of commercial life, has his iajculties aroused, his 
energies always on the stretch, is determined even, although penni- 
less, to earn his way to comfort, perhaps competence, or even for- 
tune. Why, then, should agricultural labor act thus on the habits 
and natures of these men t Daily reports are heard of their im- 
proved condition, that they are stimidated by rewards, which many 
somewhat justly consider derogatory ; that they are so cared for 
that they are placed in a comparatively happy condition, We 
shall be the better able to estimate this when we have cursorily 
examined their condition. There is much in the expression of the 
" theow " before refen*ed to, when he sums up his woe with saying, 
'' Because I am not free." How melancholy the reflection that, 
taking a comparison of all classes in the two ages, the laborer is 
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BtQl as much the serf as then, has still to mourn over a slavery that 
cramps his every energy, and binds him to a routine of toil as hope- 
lees as that of the blind horse mechanically working in the brick- 
field. What influence, then, has entail had on his condition ? 

By limiting the market for labor, at a time when thousands were 
altogether dependent on agriculture for support, it forced an 
inferior workman on the manu&cturing districts, to the super- 
seding of the hcuids imtil then there employed, thus forcing the 
unemployed on the poor's rates of the towns. Not content with 
having thus disbanded them, the same spirit induced the land- 
owners, in the arrangements tliat followed the operation of the 
Poor-law, to pull down cottages, level whole hamlets, in order 
to drive the laborer to other parishes, — and hence we have had the 
monstrous inequaUty of some agricultural parishes paying poor's 
rates of 1^. id. in the pound, whilst the towns went often mulcted 
of as much as 12«. and 18«.in the pound. 

The injustice of placing a gigantic power in the hands of an 
exclusive class would call for some remedy, even if the power 
were used righteously ; but when we find that landlords not 
only possess but exert this power to its utmost tension, and 
that this landlord class is so restricted that during the past fifty 
years our yeomanry have altogether disappeared, leaving the 
larger part of the soil in the possession of less than 30,000 men, it 
requires a vigorous legislative action to provide a remedy. * If 
we trace the operations of a landlord, we shall have some idea of 
the mischief he creates. We will suppose him possessed by the 
death of a relative of the &mily acres. He at an early date sum- 
mons his steward or agent and attorney, and having learnt the 
extent of his possessions, and the contributions he is thereby com- 
pelled to make to the poor's rates, his firat care is to sweep off his 
pauper population to another Union ; then, in order to prevent 

— ■ ■ I ■ II I II I ■ ■ ■ ■» I I I I I I !■■■ .1 I II 

* A new Domesday Book has just been published : of the 37,819,000 acres, 100 
owners own one tenth. The results are startling and welcome as to the number of smaU 
freeholders. The Return givi..'. tho extent in acres of commons or waste lands in each 
county, showing an aggregate of 1,524,G48 acres, of which tho North Riding of York- 
shire represents the largest — viz., 247,409 acres, and Korthamptonidiire the smftUest — 
TJz., 255 acres ; and there are no counties without land of this character. 
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their return, he orders their hovels to be razed ; and, if he can, will 
BO raise the rents that none but those of one remove from pauper- 
ism can locate themselves. He is informed that the cottages re- 
quire repairs, for the late life«holdcr has allowed them to &11 to 
. decay ; he, however, has only a life-interest, is getting on in life, 
has a &mily to rear and place out in the world, has his college 
debts and later life extravagances to pny^ and refuses to incur the 
outlay. Ill*ventilated and ill*drained, he is constantly informed 
of the sickness and decay of families ; but is proof against the ap- 
peal. He is next to be found examining the rent-toll, perusing 
leases, exacting increased rents. He is also a lay impropriator ; 
and as such, in addition to his high rent, claims his iniquitous 
tenths; and the poor tenant, restricted as to his mode of culture, 
compelled to keep up hedges, and denied the right of cutting 
trees ; unassisted as to improvements, bound to a stated routine 
of crops, finds his land out of heart, his crops fiiUing off, and a deal 
ofsm*plus labour around him. He consequently reduces wages, 
retrenches his expenditure, until both come pining to the Legisla- 
ture to [overtTim the laws that relate all other commercial transac- 
tions, because an im wholesome and vicious system has restricted 
the fertility of the soil, and rendered him unable to compete with 
our nnrestricted neighbours. The cii*cle of his evil influence en- 
larges : the laborer, poverty-striken, is unable to maintain his 
payments ; the small country shopkeeper suffers, his book debts 
increase, his creditors grow clamorous, and a once-thriving town 
becomes deserted ; trade languishes, and the evil spreads &r and 
wide, causing not only local but general and extensive ruin. 

His past operations have so &r reduced theii* position, that even 
were the soil a marketable commodity, it would be out of their 
power to acquire possession. Secure, therefore, in his mastery, he 
compels the same reduced men to become parties to their own 
misery, by the influence he exerts over them at the hustings ; and 
gloating in his wealth and privileges, imposes on others the burden 
of maintaining those whom he has pauperised. An idea may be 
formed of the relative position of the same classes in two diSbrent 
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cotintrieBy by the &ct that to provide a finbBtitute for the con- 
Bcription in France will cost something like 90/. ; whikt in Eng- 
land a substitate for the militia could be had for from 20/. to 30/. 
The open-air meetings which, towards the close of 1845, revealed 
their frightful misery — the able and powerfrd reports in the Morrt^ 
ing Chronicle, and the correspondence in the Times, on the state 
of the agricultural districts, all quietly analysedf point to the 
monopoly of the soil as the primary cause in reducing the demand 
for labor, limiting the supply of food, and protecting those 
abuses that are stealthily imdermining the prosperity of a most 
important branch of our national labor. It is true there are larger 
proprietors, more extensive farmers, as also much land reclaimed ; 
but the condition of the laborer gradually becomes worse, until we 
are forcibly reminded of the truth of the words of Goldsmith, when 
he says: — 

" m fares the Umd, to hMt'ning Ule a prey, 
Where wealth acoamnlateB and men decay." 

To give frdl scope for the buried energy and intellect of the 
agriculturist, a field of competition must be opened — a goal 
worthy of his aspirations must be placed before him, which can 
only be secured to him by Free-trade in Land. 

The inquiry is forced upon us to contrast the position of the 
English laborer with the populations of other States, and particu* 
larly as connected with the sub-division of the soil. 

I must beg pardon if to some extent I tell a thrice-told tale. All 
the &cts and examples I am now about to lay before you have 
been related simply as &ct8, without reference to any particular 
cause. I have searched in vain through a long list of reasons for 
any sufficiently weighty to allow me to attribute the misery and 
distress imder which om* rural population suffer to any other cause 
than the influence of entail. So large are tiie possessions of some 
of these children of fortune, and so regardless are they of the com- 
mon ties that should bind a man to the props of his ancestral &me, 
or to the bold peasantiy, the poet's theme, adding glory to a large . 
domain — ^that we are told by the correspondent of the Chronicle, 
specially in reference to one man, and generally as to land owners, 
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that fhey are thorougUj ignorant of the condition of their eetates, 
he in (dl probability never Juxcing seen an acre of hie property. The 
consequence is, whole estates are left in the hands of attorneys and 
land agents ; and it is mentioned that, '' in a parish between 
Honiton and the coast — a great part of which is owned by Sir 
Edward Elton — this process of cottage-clearing seems to be a 
marked feature in proprietary policy on Sir E. Elton's property. 
I am told that the average rate of decay or demolition is about six 
cottages per annum, and that the proprietor thus clears off his 
estate about forty-two persons every year ; and it is further 
added, in reference to a parish in Devonshi^'e, that no cottage had 
been built within the last fifty years, and that, whilst population 
increased, house accommodation was diminishing." Parlia- 
mentary reports substantiate, by the evidence of parties living on 
the spoty this statement of the ChronicWe commissioner. Mr. 
Austin, the Oovemment Commissioner, in his report on the '^ Em- 
ployment of Women in Agriculture," states — " The want of suffi- 
cient accommodation seems universal. Cottages generally have 
only two bedrooms (with very rare exceptions ) ; a great many 
have only one. The consequence is that it is very often extreme- 
ly difficult, if not impossible, to divide a bmily, so that grown-up 
persons of different sexes, brothers and sisters, fiithers and daugh- 
ters, do not sleep in the same room. Three or four penons not 
unfrequently sleep in the same bed. In a few instances, I found 
that two &milies — ^neighbours — arranged so that the females of 
both &milies slept together in one cottage, and the males in the 
other : but such an arrangement is very rare ; and in the genera- 
lity of cottages I believe that the only attempt that is, or can be 
made, to separate beds with occupants of different sexes, and 
necessarily placed close together from the smallness of the rooms, 
is an old shawl or some article of dress suspended at a certain 

height between them. * 

" At Stourpain, a village near Blandford, I measured a bedroom 
in a cottage, consisting of two rooms, the bedroom in question 

* See ''Eagliah Laborer *' and ''Labortrs Union Chi^oniele," oTory week. 
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upHstairSy and a room ou the ground floor in which the femilj lived 
during the day. The room was ten feet square, not reckoning 
the two small recesses by tlie sides of the chimney, about eighteen 
inches deep. The roof was of thatch, — ^the middle of the diamber 
being about seven feet high. Opposite the fireplace was a small 
window, about fifteen inches square — the only one in the room — 
and thi'ee beds were crammed into this space, and no curtains 
between them; the one containing the &ther, mother, and an 
in&nt son ; another containing three daughtera, two aged 20 years 
— ^being twins — and one 7 years of age; and the other was occupied 
by four sons, aged respectively 17, 15, 14, and 10. Humanity 
must indeed be degi'aded if such statements as these do not rouse 
within us a determination to do something to ameliorate a condi- 
tion so deplorable, and involving questions so important to society 
as the morality of immense masses of men; if this is to be con- 
sidered a type of an English rural village, we may at once bid 
fitrewell to its happiness as pictured, and imagine that although 
there maybe the outward semblance of joy, it may be that of a 
man found 

Whistling many a snatch of meny tunos, 



That have no mirth in them." 

» 

The same authority &rther observes, that "the morality of the 
agricultural laborer is a subject to which my inquiiy did not extend, 
nor had I sufficient opportunities of making any satisfactoiy 
inquiry respecting it ; but certain things forced themselves upon 
my attention, and, amongst others, the consequences of the want 
of accommodation in their dw^ellings for sleeping. The sleeping of 
boys and girls, young men and young women, in the sah\e room, 
in beds ahnost touching one another, must have the e^ect of 
l»reaking down the gi*eat barrier between tlie sexes, the sei^e of 
modesty and decency on the part of women, and respect for^ie 
other sex on the part of men :" and he fm*ther adds, that the c(|i- 
sequence is a licentiousness " which has not always respected tjie 
&mily relationship." And this in England, and in one of its moft 
aristocratic comities. The poor wretch who, in Holywell-stree\ 
panders to the brutal passions of licentious men and professed^ 
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libertines, is justly visited with a punishment for his offence ; but 
the landlord whose cruelty and avarice keep up a living tableau 
less chaste than even the poses plastiques of our metropolis, and 
more pernicious than even Holy well-street obscenity, is the magis- 
trate invested with the power to punish for offences of which he is 
the foster parent and diligent propagandist. Sydney Godolphin 
Osborne, whose Irish cmsade against the Poor-law ati'ocities is 
still fresh in our recollections, has thus described his o^vn neigh- 
bourhood : — " The children of the agricultural laborer for the most 
part, sleep in the same room with his wife and himself; and what- 

f ever attempts at decency may be made — ^and I have seen many 

most ingenious and praiseworthy attempts — ^still there is the fitct 
^ of the old and youug, married and unmarried, of both sexes, all 

herded together in one and the same sleeping apartment. Within 
this last year I saw in a room about 13 feet square, thi*ee beds. 
On the first lay the mother, a widow, dying of consumption ; on 
the second, two unmarried daughters, one 18 years of age, the 
other 12 ; on the third, a young married couple, whom I myself had 
mamed two days before. A married woman of thorough good 

^ character told me a few weeks ago, that on her confinement, so 

crowded with children is her one room, they are obliged to put her 
on the floor in the middle of the room, that they may pay her the 
requisite attention. She spoke of this as to her the most painful 
part of that her horn- of trial. I do not choose to put on paper the 
disgusting scenes that I have known to occur from this promiscuous 
mingling of the sexes together. Seeing, however, to what the 
mind of the young female is exposed from her very childhood, I 
have long ceased to wonder at the otherwise seeming precocious 
licentiousness of conversation which may be heard in every field, 
where many of the young are at work together." And then we 
have statements to the effect, that, upon average, to each house 
there is a population of 36 souls ; that nine persons occupy two 
rooms ; that bastard children swarm ; that they live smrounded by 
open drains, stagnant pools, and eveiy filth ; and that numerous 

■ ^ applications are made for relief during illness, caused by the state of 
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their d^welKngs. Many of the cottages are without flooring, have 
no means of yentilationy no windows or doors, and the thatched 
roof, dilapidated and fever-charged, constantly suiTounds them 
with the causes of illness and death. Even towns having the 
natural advantage of a high and commanding position, as con- 
tributing to health, are made the scenes of the most frightful 
misery, a constant prey to small-pox, scarlatina, or the typhus 
fever. The Morning Chronicle reporter, to whom the largest debt of 
gratitude is due, makes mention of a curious &ct, that in a conver- 
sation with a clergyman, he exultingly pointed to a recent addition 
to the church, caused, as he politely informed him, by the increase 
of the population, yet also admitted that no cottage had been 
built for more than 50 years. Let no &l8e delicacy here step 
in ; the deed is a black crime ; they deny a home and a hearth to 
the poor tillers, and they satisfy their conscience by an addition to 
a sacred edifice which mocks inhumanly the miserable wretch who 
resides near* What must have been the feelings of the poor at 
finding wealth there expended, and they each day sinking lower 
in the mire. Is religion likely to influence men to good deeds 
when its outward form mocks their miseries t The dens in our 
crowded cities, the cellars of Seven Dials, the ruins of Westminster, 
in the Mint, in Southwark, Spitalfields, or Ratcliff Highway, 
scarcely contain one specimen of misery to equal the thousands 
that abound in our rural districts. Morality, even as an instinct, 
in the breast of man, woman, or child, will expire, will be eradi- 
cated, if the withering influence of entail is much longer allowed 
to consign them to squalid povei-ty, insufficient accommodation,land 
the debaucheiy it drags with it. There are those that would 
build, as investments, cottages for the inhabitants, who are told, 
on applying for terms, that aZZ tlie land is so strictly settled as scarcely 
to admit of tlds. If one of the wealthiest or most respectable 
inhabitants wanted to build himself a house, it is questionable if 
he could get the land; and instances are not uncommon, of men, 
with their femilies, entering the workhouse, because they could 
not get cottage accommodation ; and landlords hold a sway so 
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devilisliy that if a cottager bas offended one, and baa been tmned 
adrift on a wintry night, although his friends are in the village, 
they dare not give shelter, or they themeelves would foDow, 
Local peculiarities might be adduced to gloss over partial state- 
ments from various counties. Mr. Ferguson, of Bicester, Oxford, 
observes, of the cottage homes of the poor : — ** We have entered 
meoBuredy and searclied himdreds of these mud abodes ; some of them 
are not more than eight feet square — ^the things which the wretch- 
ed inmates call beds and beddhig, are nothing better than a bundle 
of rags, pieces of old sacking, and dirty straw. The height of 
some of these mud mansions is about four feet ten inches from the 
floor to the ceiling ; numbers of them are built of what the people 
call * patch and daub ; ' consequently they arc too weak to support 
a roof, and the trembling poor are thus in danger of being buried in 
their own mud graves." Instances occur even of men cutting out 
of the hiUnside caverns, as dwelling-holes for themselves and their 
&milie6. Of Bedfordshire, we are told that most of the residences 
of the laborers are thickly inhabited, and that many of them are 
damp, cold, low, smoky, and comfortless : that the prevailing form 
of disease is principally catairhal, such as colds, coughs, inflamma* 
tions of the eyes, dysentery, rheumatism, &c. It appears that 
" most of the cottages were erected for electioneering purposes, 
and have since been allowed to go to decay ; the roofs are repaired 
with turf dug in the neighbourhood, and the waUs repaired with 
mud ; very few cottages were ftimished with necessaries, none with 
a pantry, and that whole fitmilies slept in one room." 

In Hertfordshire, " the cottagesof laborers are small, badly pro- 
tected from both extremes of weather, badly drained, and low in 
the ground." Perhaps Norfolk, however, stands pre-eminently 
notorious on the eastern borders of our soil. " Not only is there a 
great amount of unwillingness on the part of the proprietors 
generally to build cotta^ges for the laborers, but in too many in- 
stances there is an evident desire to destroy or pull down numbers 
of those that at present exist." In Darton parish, fourteen cottages 
have been pulled down within the last few years, and none have 
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been erected iii their stead. In the Horeted hundred, twenty-five 
of the cottages have been ordered to be destroyed. At Long Sut- 
ton, Pulham Wackton, and various other parishes, the destruction 
has been can-ied on to a gi-eat extent. A large landed proprietor 
in the vicinity of Norwich, some of whose property was required 
by the railway company, expressly stipulated in the sale that no cot- 
tages witatsoecer slu>idd he btalt upon any portion of the ground. In point 
of &ct, it is impossible to obtain a piece of groimd for building piu*- 
poses in any of the villages within eight or ten miles of Norwich. 
Many of the estates have been entirely cleared of tenantry. To 
such an extent has the system been carried on, that there are at 
present in Noi'wich not less than 500 agricultural laborers who have 
to walk to their work distances varying from three to seven miles. 
As a fitting accompaniment to this statement — ^and a sad one it is 
— ^we give the tale of the laborer's wife, " Polly Edwards," whose 
han*owing account, some few years ago, at a meeting of the 
agricultural laborers of Hampshire, was the prelude to the com- 
missioners of the Times and Chronicle undertaking their invaluable 
inquiries. The scene is laid at midnight, on a bleak and barren 
moor, the hustings being a few rude tables and hurdles, surrounded 
by emaciated forms, dimly seen by the glare of fiiggots and torches, 
and comprising the worn and sickly old man, Avith a head of grey 
hairs, and the young — and what should be the stalwart — ^peasantry, 
with laborers and cotters fi'om mUes round. 

Polly Edwards ( a well-looking woman ) said : — " I be come to 
tell you my tale. I be come fifteen miles to tell it. Others ha' a 
tale as bad, and I wish they would come and tell too, but truth is 
truth, and I be na' afraid. I shouldn t be here, but my husband 
couldn't come. We be seven of us, and we ha' to live on lis. We 
spend for rent Is. 6d. My man gives 6d. to a club to keep him off 
the parish. There be 6d. a week for schooling, because I send 
throe of the young uns to school. There is ScZ. for yeast, and 
there be six gallons o' bread. Where be the firing after all this ? 
Where be the shoes, the stockings — the tea — ^the sugar ? The 
meat I dare itot think of. (Xoud cries of '' It's truei and we know 
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it/' ) As a mother, I'll tell you all I know, and that is that I have 
often, whilst suckling a child, gone to bed on a bit of bread for the 
day (indignation ). We have often had, for seven of us, to do 
witii half an ounce of tea and a quarter of a pound of sugar for the 
week. I come here to say, if the doing away with the Corn-laws 
will do good, let us have it. I don't want my husband to go * to 
the field ' with bread and scrape, and too little o' it. I want him 
to carry with him a lump of meat." 

A laborer :— 7-" Yes, and a bottle of beer." 

Polly Edwards : — *^ Yes, and a bottle of beer. Him and me want 
such times, and don't you ? I have done." 

And such is our treatment of the " country's pride." How sim- 
ple and unaffected, and yet how harrowing the account. We can 
keep in splendour a proud and unrepentuig aristocracy, give com- 
foit to our yeomen, and consign to galling miseiy and serfdom the 
peasantry that supports both. There is in all this a deeper evil 
than even this discloses. We charged to the Com Laws the in- 
crease of the poor-rates, the iniin of our trade, the hunger and 
miseiy of our population ; we taimted the landowners with their 
heartless conduct — ^raised their very vassals in opposition to them 
— and, in spite of opposition, intimidation, or threat, conquered 
them. What we now repeat is that all the evil of a com law, with 
a power to do evil of a tenfold eflfect, is perpetuated in the Law of 
Entail and Primogeniture; that every argument adduced against 
that monstrous evil is of service as against entail, and that if it was 
necessary to arouse public opinion in the one instance, argmnents 
of infinitely greater weight, and of equal power as against wrong, 
require the same immediate and determined agitation against en- 
tail. 

The personnel of the agricultural laborer, his home, himself, his 
&niily, their moral elevation or degradation, the comforts within 
their reach, and the means of advancement have much to do with 
this question of Entail. It might be possible for the Entail advo- 
vate to adduce very specious arguments in &vour of its influence 
as developed in spheres above the laborer ; but I question muph. 
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whether lie would not shrink from his cause when required to 
cribe a reason for the evils and wrongs I have thus attempted to 
pourtray, I shall now add to the revolting details, proo& that the 
misery is universal^ and again draw the only practical inference. 
Devonshire, Oxford, Hertfordshire, and Norfolk have hitherto sup- 
plied our fitcts. In continuationi as regards Norfolk, it may be 
noted that the diet of the people is very low. Indeed, it is in 
the three last-named counties, as the writer in the CAronic/f states : 
— *^ In none of the cottages that I have visited in either of the 
three counties, have I ever seen such a thing as a piece of fresh 
butcher's meat. That it can be had occasionally, there can be no 
doubt, but it is certainly at veiy rare and long intervals." Evidence 
is tendered as to the condition of cottages in the neighbourhood of 
Sible Hedingham, Weathersfield, Bondfield, Wicken, and Claver- 
ing, and other parts of Essex, that would almost permit of Ireland 
being named in &vourable conti-ast. One-roomed cottages, mid 
hovels of a larger size, with a fitmily to each room, in this, as in 
other cases noted, consisting of the parents and the almost adult 
&mily. A medical gentleman, attached to the Epping Union, 
states that, " The condition of some of the dwellings of the poor is 
most deplorable, as regards their health, and also in a moral 
point of view. It has often fitUen to my lot to attend a laborer, 
where the wet was inmning down the walls, and where Ught was 
to be distinguished through the roof ; and this in the winter montiis 
with no fireplace in the room ; and if a death occurs in the house-'^ 
let the person die of the most contagious disease — ^they must 
either sleep in the same room or take their repose in the room they 
live in, which most frequently has a stone or brick floor." The ques- 
tion of morality is one of the most extraordinary. The departure 
from the commonest decency appears so universal, that I am afiuid 
its fitmiliarity has almost annihilated any feeling of wrong or any 
doubt as to its impropriety. 

We can appeal to no &cts more convincing as to the demoralisa* 
tion of the peasantry than the statistics of bastardy. The follow- 
ing is a pretty accurate statement:— ''The proportion of illegiti* 
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mate children is^in Oiamberlaud^ 108 in every 1000; in Norfolk, 
105 in eveiy 1,000 ; in Hereford, 100 in every 1,000 ; in Salop, 99 
in every 1,000 ; in Nottingham, 91 in every 1,000 ; in Chester, 89 
in every 1,000 ; in Westmoreland, 87 in every 1,000 ; and in some 
16 other counties — ^the lowest of which is Sussex — 68 in every 1,000. 
In Norfolk, the ratio is 56*7 pei cent, above the average of England 
and Wales ; and in Sufiblk it i&26'8 per. cent, above the average ;" 
and of these two counties, we are infoimed, on the evidence of the 
clergyman of the parish, ** the immorality of the young women is 
literally horrible ; and I regret to say it is on the increase, in a 
most extraordinary degree." Another clergyman states, " that he 
never recollected an instance of his having married a wonmn who 
was not either pregnant at the time of her marriage, or had not 
one or more children before her mairiage. A woman — ^the wife of 
a laborer— deemed respectable, defended her daughter's indiscre- 
tion by saying, ' What was the poor girl to do ? the chaps say they 
won't marry them first, and then the girls give way,' adding, ' I 
did the same myself with my husband.' Another woman im* 
blushingly avowed, 'that her daughter and herself had ^ocA had a 
child by a sweep who lodged with them, and promised to many 
the daughter I' The home of these people was a cottage of one 
room, and there were two other lodgers who occupied beds in the 
same room; in one of which *a young woman occasionally slept 
with the young man she was keeping company with I' " In the 
lowest brothel in all London such disgusting obscenity would 
scarcely be tolerated. The report of Mr. Denison, the Poor-law 
Inspector, on these two counties, is singularly meagre, although 
offering one of the largest fields for inquiry. The other Inspectors 
however, whose reports are comprised in the publication of the 
Poor-law Board on the employment of women and children in 
agricultm^e, have been singularly minute. Mr. Yaughan, who 
travelled through Kent, Surrey, and Sussex, states in his report 
** that criminality is not traced to female labor in the fields, imder 
ordinaiy circumstances as to a real cause," and observes : '' The 
undivided state of the larger fitmilies, acting upon tfie soantineis of 
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hotise-rooni, and general povei-ty or high rent often crowds them 
together in their sleeping apartments, so as serionsly to infiinge 
on the decencies which guard female morals." Two clergymen 
living in the counties bear testimony to the deficiency in the 
feelings of the women as to chastity. The rector of Brede ob- 
serves : " It is by no means uncommon to see from eight to ten, or 
even more, persons of both sexes sleeping together under one shed, 
without any partition between them, save that which the darkness 
of the night may provide." And Mr, Harts adds : " There is, 
usually speaking, a dearth of cottages : persons on marriage find it 
difficult to obtain them." To show how opposite may be the re- 
sults, in Sir F. Doyle's report, we are told of a neighbourhood in 
which the allotment system had been introduced, and where the 
cottages contained thi-ee, four, or five rooms, and of which he re- 
marks : " The laborers and families in this neighbourhood are 
considered generally to bear, if not a religious, at least a good 
moral character." And throughout a niunber of parishes most 
gratifying reports are received as to morals and industrial habits, 
where allotments and good cottage accommodation were to be 
foimd : and yet in the same report we have details as revolting as 
those previously adduced. The ordinaiy cottages of the peasants 
of Northumberland contain but one room, perhaps 17 feet by 15 
feet, in which a whole family, parents and children of all ages, have 
to live and sleep together. It therefore excites no sm-prise to hear 
that indelicacy and unchastity are part of their character. 

Di\ Gilly, canon of Diu'ham, states that the dwellings are built 
of rubble and unhewn stones loosely cemented; and from age or 
from badness of material, the walls look as if they could scarcely 
keep together ; and thus graphically continues his description : 
"The chimneys have lost half their original height, and lean on the 
roof with fearful gravitation ; the rafters are evidently rotten and 
displaced ; and the thatch yawning to admit the wind and wet in 
some parts, and in all parts utterly unfit for its original purpose of 
giving protection from the weather, looks more like the top of 
a dunghill than a cottage." He very pointedly and properly asks : 
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" What will they not suffer iii winter ? The internal conveniences 
are so wretched that they vnll have damp hearths and beds, from 
the cold northern blasts, imless they can supply themselves with 
grates, window-frames^ doors and other London requisites in house 
building." Leaving the bold Northumbrian in his miseiy— a 
living protest against the monopoly entail engenders — ^we find, in 
crossing to the Principality, a state of society, of moral degrada- 
tion, and of personal wretcliedness, equally appalling — scarcely 
one remove fi*om the Irish huts in the remoter districts. I dare 
not attempt to weary by a continued detail of such unparalleled 
wretchedness, depravity, and licentiousness. Suffice it, more* 
over, to say, that all classes join in bearing a similar testimony — 
Government commissioners, the press, the magistrates, the clergy, 
employers, and the peasantiy themselves. To complete our 
charge, and still more to incite inquiry, I subjoin the foUowing 
criminal statistics, which deserve the most careful consideration , 
recently given by Mr, Heniy Mayhew in his invaluable work on 
London Labour : 

"It is singular that the coimties in which crime is below the aver- 
age of all England, are the northern, Welsh, and Cornish, where it 
ranges from 7*1 to 8*4 in 10,000, whilst in some divisions in other 
parts the average is as high as 26*1 in 10,000. A writer in the 
Edinburgh Reviewy No. 59, page 207, in an article on Bishop Wat- 
son, states that * his parents were of the class usually known as 
statesmen, t.«., that is small proprietors who cultivate their own 
land, and lead, td prisca gens niortalium, a frugal and industrious 
life among theii* children and husbandly servants, if indeed their 
estates should be considerable enough to require any hands in ad- 
dition to their own. In the North of England this race of honest 
yeomaniy is exceedingly numerous, and as thei/ are well educated^ 
mdependent in their circumstances, and simple in their habits, the 
vices attendant upon luxmy in other parts of the countiy have 
not yet tainted their character, which is that of resolute and un- 
corrupted freemen.' * It will be found also that on comparing the 

* We read in tho hiBtory of Lord Clftvondon, that whon the five members were driren 
to go into hiding in tho City to oscapo from tlio violcnco of the Court, six thousand men 
from Buckinghamshire, freoholderfl, as it would appear from their language, came up to 
London to render their services to the Houro of Commons, " to the utmost of their power 
and est.;'.'.".'* Where are now the GOOO frooholdors of Busks? The last return shows 
tiiftt there are 3,288 freeholders above an acre ; 6,420 below an acre ; but where are the 
6,000 who ta&ed of their " Estatos ?'* 
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criminal and educational Btatistics of these cbunties they present 
a moBt &yourable aspect* In Cumberland the annual average of 
criminals for ten years is 130, of whom, upon an average, 35 could 
neither read nor write, or 26*9 in every 100, being 15*4 per cent, 
below the average of England, In Westmoreland they have an- 
nually only 41 criminals, 19*5 per cent, of which can neither read 
nor write, being 38*6 below the average of all England. Whilst we 
shall find that all the counties un&vourably noticed by the Poor-law 
inspectors, as deficient in house accommodation, and roai*ked for 
private sensuality, stand high in criminal statistics, and infinitely 
above the average amount of ignorance. It ranges thus : The 
York and North Midland counties average from 11*4 to 13*9 crimi- 
nals in 10,000 ; the South Midland and Eastern counties from 
14*1 to 20'4in 10,000; the SmUfirEastem and SovtItrWestem from 
12-9 to 19-9 in 10,000 ; the Western and North- Western from 14'9 to 
26'1 in 10,000 ; and the Metropolitan 24*5. In the majority of in- 
stances, exclusive of Wales, ignorance criminality, bastardy, and 
all the horrors of home and oppressive influences previously ex- 
posed, go hand in hand together, and we are bound to go to the 
root to seek for the cause of the disease. Eveiy statement in 
reference to the allotment system, or wherever the slightest in- 
terest exists in the soil, if only a tenant's, has the efiect of 
diminishing and eradicating the crime of the district. On opening 
the Government report, the first statement that meets my eye is 
the following, and it is most gratifying to learn from well recog- 
nised sources the infiuence of this interest in the soil : — ' That of 
3,000 heads of fitmilies holding allotments in Kent, not one was 
committed for any o£fence dm*ing 1841 and 1842 : that in one parish 
in 1835, there were 35 commitments : that when the allotment sys- 
tem was introduced in 1837, there was but atie commitment, and 
since that time there has not been a defaulter to the amount of one 

f^enny.' It is a delightfiil statement, and is big with instruction, 
t might be supported by a hundred such statements. The allot- 
ment system will be a valuable means of education to a to-be-pro- 
Eertied class, and will prove a great influence in compelling legis- 
lative interference in the working of our land laws." 

It may be asked in what way I seek to connect all this with the 
land laws of England ? Thus, that wherever the men, whose busi- 
ness it is to stir up the bowels and poke up the ribs of old Mother 
Earth, are treated as mere animals, denied the slightest interest 
in the raw mateiial of their labor, denied protection against the 
elements, and safeguards to the decencies of life, are badly fed, and 
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and placed beyond the wholesome inflnence of commercial com- 
petition, we find these men ('who imder more &YOurable circnm* 
stances wonld be most valuable skilled laborers on the soil ) retro- 
grading in the social and physical state, fiight&lly ignorant, bes- 
tial, and criminal. That, on the contrary, where, from circum- 
stances, despite the laws of Entail, man hare an interest in the 
basis of our industry, partial though it be, there they are infinitely 
superior in education, morals, and comforts — that such an amount 
of evil is solely the result of the monopoly in the soil — ^that such 
good is solely the result of partial fireedom in the possession of the 
soil. It is the vice of landlordism as now existing that they — 
nominally a class of capitalists, but in reality constantly living on 
the principal sum — saved firom extinction only by the law of Settle- 
ment — are ignorant of the commercial advantages that com- 
petition in providing homes for the people would give rise to, as 
much for themselves as for the people, or of the immense advan* 
tagea that would accrue to themselves, and to the country, were 
the land exchangeable as personal property, fi'om hand to hand, 
with as little delay as in transferring stock. It will be desirable 
now to contrast the European peasant proprietorship with the con- 
dition of our own people. Before entering on this branch of the 
enquiry, let me recommend to the attention of every student, 
" Chapters and Speeches on the Irish Land Question," by John 
Stuart Mill, as the most valuable work on the question of the 
tenure of land to be found in any language. If Mill had written 
nothing else, he deserves to be numbered with the greatest states* 
men of any age or country. It is of priceless value, and should be 
circulated in every language. 
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SUBDIVISION— SMALL ESTATES. 



The Edinburgh Beview, from whose article we made some ex« 
tracts, continued its remarks by boldly charging on the system of 
subdivision some of the most terrible of the calamities that can be- 
&1I nations. But it is our duty to examine authorities pro and con^ 
with anxious care and freedom from bias. It will be found that 
we rely much on the evidence of others ; but it must be borne in 
mind that we have not undertaken to send out '^ commissicmerB " 
charged with the important duty of visiting and reporting on the 
condition of the several European nations. And, although the evi« 
deuce tends undoubtedly to substantiate our views in &vourof 
subdivision, yet we are not prep^tred to advise — and especially dis- 
claim any such intention — ^the emigration from the towns to the 
fields, that has at moments of deep commercial distress been re- 
commended. The &ilure of Mr. O'Connor's Land Sdieme will be 
sufficient excuse for especial disclaimer on this point. It is weU, 
however, to bear in mind the difference between the two cases. 
The English laborer, drained from the city, even giving him credit 
for the possessi(mof agricultural experience, was, according to 
Cobbett and O'Connor, to grow &t and wealthy on a small &iin of 
from two to four acres, whilst M. Chateaurient, quoted by Mr. Mill 
in his first volume of Political Econorny, shows that out of 3,900,000 
French peasant proprietors, the average size of the fiirm was eight 
acres and a half. It is important, therefore, to know the extent to 
which subdivision is carried, and what is meant by a peasant pro- 
prietor. In Prussia the subdivision appears to be less, although 
it certainly cannot have reached its minimum, as the feudal laws 
were repealed only in 1807, whilst the land laws of France were 
abolished in 1789. Ther^are 814,538 occupying, as proprietors ^ 
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estates of less than fifly acres, and 257,347 properties of more 
than thirty acres, but not exceeding 240 acres ; but only 474 pro* 
prietors realized incomes of upwards of £1,200 per annum from the 
soiL To a similar extent, the land is subdivided in those countries 
where the feudal law has been abolished during the present cen- 
tury, and that will include Bavaria, Belgium, Holland, Switzerland, 
Wurtemburgh, Baden, Saxony, Nassau, Denmark, Lombardy, 
Tyrol. Against this subdivision of land and abolition of entails, 
the reviewer adduces a series of arguments, on the authoriiy of Mr. 
Paul Cobbett, Mr. Young, and Mr. Birkbeck. It is contended that 
** experience of thirty years' trial of the French law of succession, 
has proved that the people are rather retrograde than progressive ; 
that there is no advancement in French society, no improvement, 
no hope for it ; that a &nn*house must become a rare sight ; and 
that a tree worthy of the name of timber will scarcely be seen in a 
whole day's ride ; that it has dispersed thousands of &milies who 
had been in the same spot for centuries; that it is daily operating 
in the same way ; that it has in a great degree changed the state 
of the fium^buildings ; and that it has caused the land to be worse 
cultivated ; as also that lagramde nation will certainly be the great- 
est pauper-warren in Europe, and will, along with Ireland, have the 
honour of ftimishing hewers of wood and drawers of water for all 
the other countries of the world." We are 'also told that, by per- 
severing in this system, France will soon exceed the poptdousness 
of China, where the putrid carcases of dogs, cats, rats, and every 
species of filth and vermin are sought, with avidity, to sustain the 
life of wretches bom only to be starved. If this system of sub- 
divirion does give an unnatural incentive to sexual union, does de- 
teriorate agriculture, deprive the country of agricultural produce, 
and inflict only one of the evils so profusely charged, then a griev- 
ow responsibilily attaches to all who support it. It must be 
borne in mind that France, prior to 1 789, with a population of 
twenty-four millions, was compelled largely to import com. France 
of late years, with a population of thirty-four millions, has largely 
e«p«r^oom, althou^ it has had to contend agaixuit and to re- 
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cover from the devastations and ravages, the insane wars of the 
first Napoleon, so cruelly inflicted on her soil and people. 
In a recent work by Pro&ssor de Lavergne, he asks : — 

** Is it right to extol the large-propertv system to the disparage 
ment of others, as has been done — ^to wish to extend it everywhere, 
and to proscribe the small ! Evidently not : In viewing the ques- 
tion merely in an agricidtural aspect, the only one to be considered 
at present — general reeuUe argue more in favor of email propertiee than 
of large." 

He also states, that in France there are 100,000 landed pro- 
prietors who pay 300 francs per annum direct taxes, and whose 
position is equal to the gentry of England — that 50,000 pay over 
500 francs direct rates— that estates of 500— 1000— and 2000 
hectares f2^ acres ) are not imcommon, and incomes derived from 
land of from 25,000 to 100,000 francs per annum are possessed by 
about 1000 &milies. He does not hesitate to assert that the best cul- 
tivated properties here do not belong to the great proprietors. In 
France, he evidences that, of the middle and small pioperties, the 
small are the best cultivated, and mentions the Nord and Bas Bhin 
departments as proof. 

The rate of increase of population has been checked in all the 
large European states immediately after the break-up of the 
feudal institutions. Take Prussia, its rate of increase from 1816 
to 1827 was estimated by Professor Ban at 1-34 per cent, thisbeuig 
immediately after the introduction of peasant proprietors ; from 
1820 to 1830, the increase was 1-37 per cent. ; and from 1821 to 
1831 it had decreased to 1*27 per cent., and is now about 1*33 per 
cent. But what arguments have we to adduee so convincing that 
they must be acknowledged f We first ask the sceptic to go into 
the CSatholic and Protestant cantons of Switzerland, to be con- 
vinced that legislation and governments do much, either bene« 
fiicially or harmfully, for a people. The Catholic is proftise in the 
gifia of charity, encourages idleness, dirt, and wret<diednes8 ; 
agrioultore is at a low ebb ; and the people bear the outward stamp 
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of inferiority. Activity of intellect, the display of energy, the 
educational precepts of the Protestant cantons, are apparent in 
&rms of scruptdous neatness, well-tilled, good houses, an educated 
and contented peasantry, living in the midst of the plenty industry 
has created. The genius of a Pastor Oberlin could not have done 
more. Mr. Ooxe has thus described the peasant's condition in 
Switzerland : — " Nothing delights me so much as the interior of a 
Swiss cottage. All those I have visited convey the liveliest 
images of cleanliness, ease, and simplicity, and cannot but impress 
upon every beholder a most pleasing conviction of the peasant's 
happiness ; contentment and comfort Tmiversally prevail ; during 
my whole travels I hardly met with one object of misery. In naany 
places, costly articles of furniture, as silver spoons, linen, &c., 
attest the opulence and frugality of the peasantry ; while in others, 
the expensive ornaments of dress which are generally worn indi- 
cate a very great degree of affluence in their possessors. The sub- 
stantial and cleanly houses of the peasantry, especially in the can- 
tons of Unterwalden, Berne, and Lucerne, the luxuriant fruit trees 
tliat overshadow their dwellings, the admirable neatness with 
which their possessions are cultivated, and the prosperous look of 
the people themselves, make an impression on the mind of the be- 
holder, which the lapse of time is omable to efface." Side by side lie 
Saxony and Bohemia. In the latter, feudality stalks abroad ; im* 
mense docpiains are parcelled out amongst a few nobles, who par- 
ticipate in every vice of our own nobility ; and, as a consequence, 
we have miserable abodes, badly-cultivated fields, a serfish and 
slavish peasantry, numerous beggars, and a disastrous and painftd 
state of things. Ci'oesing into Saxony, we have a peasant pro- 
prietary, bound up in their little domains, well-educated, frugal, 
industrious, an air of neatness, elegance, and substantial comfort, 
and, above all, a high state of agriculture, that at once proves the 
beneficial effects of a band of independent landowners. The elo- 
quent defender of O'Connell, Mr. Whiteside ( now Chief Justice 
Whiteside ) in his work on Italy, makes special allusion to the 
high state of agriculture in Tuscany, and to the &ct of this being 
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the result of a peasant proprietary. In this small state there are 
120,000 landed proprietors, if statistics are reliable, and of tliat 
number the income of ten only exceeds 100,000 livres, the livre 
being 8^. English — the majority had incomes of £3 6$. 8d. 
sterling ; and another large portion had incomes of £16 13«. 4d per 
annum. Laing states, that neither Scotland nor England can 
compare in agriculture with Tuscany and its rnnaUrfroperty fiurms; 
whereas the cohniy or peasant laborers, are miserably fed and 
clothed, the latter are happy and comfortable. We have the 
testimony of Arthur Young to the effect that, prior to the repeal of 
the entail and feudal laws, and consequent subdivision of estates, 
^ the condition of the peasantry was such that '' it reminded him of 
the miseries of Ireland." Mr. Alison, certainly from no love of our 
views, vmting both of Geimany and France, prior to 1790, stated 
that, " with a very few exceptions, the peasantry were in the most 
indigent condition ; their houses dark, comfortless, and almost 
destitute of furniture ; their dress ragged and miserable ; their 
food the coarsest and most humble fere.*' We consequently will be 
allowed to give the credit of an improvement of the most striking 
and beneficial character to the irresistible influence of eiptiancipa- 
tion. The previous assertions of Cobbett, will be borne in mind. 
Improvidence, they contend, is the rule. We can prove that fru- 
gality, thrift, and prudence, is the rule. The land being within 
the reach of all, the young aim at the acquisition of some small 
portion of their &therland, and the determination to acquire neces* 
sitates delay in marriage. On the contrary, a man who knows he 
never can be better off than he is, marries, as almost the only great 
act in his life, and his friture is out of the question. No people 
many eckrlier than our own. No population increases so slowly as 
the French. Mr. Kay, in his powerful work on the social con- 
dition of the people of Europe, quotes the following statistics. 
That of all persons married in Prussia in 1843, there were : — 

Men. Age. 

181,737 under 46 

7,273 between ........ 45 and 60 
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In justice to the advocates of a system of free trade in land, their 
evidencCi where based on 6oiu*ces of integrity, must be received as 
true, and as tendered only after deep and constant inquiries. Aware 
how great is the responsibiKty which attaches to any advocate in 
my position, I shall endeavour to bring before you the evidence of 
altogether impartial persons, and thus support Mr. - Kay's work. 
Party has nothing to do with my statements. That free trade in 
the soil, which I believe to be necessary, and upon which much of 
the fixture prosperity of Great Britain will depend, would introduce 
amongst us a host of proprietaiy peasant holders, there is no 
doubt ; but that it would eradicate large &rme, and destroy ihe in- 
fluence of large capitaUsts in the soil, is a gi*eat error. The result 
of the competition would make of the capitaUst a landed propinetor 
instead of a lessee, and of the peasant, now denied all right and 
interest in the soil, a small proprietor, the two occupying a posi- 
tion similar to the retail and wholesale traders in the commercial 
world. And if the fitcts which follow appear connected only with 
a peasant proprietary, it is because the demand is specially made 
in reference to them. Commencing with the South of Europe, Mr. 
Henry D. Inglis, in his work on the ** Tyrol," supplies us with evi- 
dence of great importance. He is not to be considered as an 
authority upon agricultural matters, but as one recording the infor- 
mation gleaned, during a somewhat lengthened tour, from proprie- 
tors and peasants. The rich and picturesque districts of Alsace 
and Lorraine ( for he slightly alludes to the territories through 
which he passed on his way to the Tyrol ) are first introduced to 
our notice by the announcement, that " throughout those two dis- 
tricts the proprietors are aU &rmers, and the fiirmers all proprie- 
tors." Such properties run from 4 to 200 acres : when they exceed 
this quantity, the proprietor then usually lets off a portion of his 
land. About one-fifth part of the produce goes in the shape of 
taxes to Government, the land returning five per cent., the rent be* 
ing paid in kind, either a-half, two-thirds, or one-third, according 
to the qtiality of the soil. Horses for husbandry cost from £2 to £10 ; 
andcostforkeep about £12 per annum. The wages ofa&rm servant 
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are £10 to £12 per anntan : a laborer receives la. ScL per day or- 
dinary wages, and Is, 6d. per day during the harvest^ and as much 
wine as he wants : female servants receive from £4 to £6, and 
there is no tax of any kind either npon horses or servants. This 
contrast applies only to iiie personnel of the &rmerandhis assis- 
tants. Live and dead stock might not be so &vourable. The 
sad details of the state of the morals of our own peasantry, and 
the immoral expressions of the mothers, when spoken to in refer- 
ence to the want of chastity in the daughters, will appear the more 
terrible and humiliating, when contrasted with some of the state- 
ments of the traveller in this Catholic territory, governed also by 
the despised rule of Austria. Theprisonoflnnspruck contained 
only eighty prisoners, and this is the general prison for the whole 
of the Tyrol, the population being upwards of 800,000. And in 
place of statistics of bastardy, he observes, '' a foundling hospital 
for the whole of the Tyrol would present a ward of empty cradles." 
And then how fine is this trait in the character of a Tyrolean 
peasant. A maiden and her accepted lover, being ( in the pres- 
ence of our traveller ) about to take a day's pleasure, he, in a jocu* 
lar way, expressed the fear which would have more become a ma^ 
iron, as to the mother trusting them alone. Mark the mother's 
reply, — '' She is a Tyrolean maid ; she will not forget that." And 
side by side put the shameless answer of the English peasant 
mother, who stated in apology for her daughter's conduct, ** The 
chaps say that they won't marry 'em first, and then the girls give 
way ;" adding, *' I did the same with my husband." The occasional 
glimpses we obtain into the interior of the peasant's hut, and the 
air of comfort that characterises it, gives a vivid protraiture of the 
scenes firom which Qoldsmith drew his happy embodiment of 
patriotic fervour and manly independencCi in the lines — 

*<Doar is that shed to which his soul ooofornu^ 
And dear that hill that lifts him to the storms ; 
And as a child, whom scaring sounds molest^ 
Clings close and closer to its mother's hreast ; 
So the loud torrent and the whirlwind's roar. 
But bind him to hia natiTO monnUiiiii meve." 
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Mr. Inglis shortly introduces us to the Tyrol. He observes, 
** It is obvious that there can be but little in common between 
those who cultivate their own lands and those who are only la- 
borers at the will and for the benefit of olhers.'' The proprietoiship 
of the peasantry is, however, very small, and he seldom possesses 
more than is sufficient for the fiimily wants. A cow and a pig or 
two are the whole of his live stock ; and the produce of his soil is 
Indian com, vegetables, and flax, the latter being worked up 
during the winter by his fiimily. Some may be deemed wealthy pro- 
prietors when their property is worth 15,000 florins, or £1,750 : and 
these, of course, avail themselves, as regards food, of every possible 
advantage ; but the peasantry who are not proprietors are badly 
off indeed. This, however, is of the Upper Tyrol. Entering more 
amongst the mountainous regions, where the produce of the soil 
was changed, he noticed no change in the people; the cottages 
were still comfortable and the inhabitants decently dressed. 
Order appeared in every operation ; the fences were good, the 
gardens well arranged and well cultivated. He praises the in* 
dustry of the inhabitants, battling against superstition, which is 
more readily done when men cultivate their own soil and have a 
spur in self«interest. We are now introduced to the homestead of 
a peasant landowner. The whole of the land owned by this 
peasant consisted of about four acres. One-third was devoted to 
Indian corn, half an acre to wheat, quarter of an acre to flax, about 
an acre to grass and wood, and about one-quarter of an acre to 
garden ground. The economy of the arrangements was tested 
by the details of management. The wheat was sent to market, 
and exchanged for coffee, sugar, wine, implements, and clothing, 
and left a surplus in cash, which would form an agreeable addition 
to a matrimonial engagement. The Indian com was shared by 
the fikmily with the cow in the winter. The flax, under the busy 
hands of the fitmily, made a warm and fiishionable attire, and the 
wood in the kitdien, and the vegetables on the tables, were equal- 
ly useful ; and the grass land in summer was well trod by the cow. 
Our traveller now puts acase, and inajmuoh as the thought arose 
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on the spot 9 1 adopt it as a creditable contrast. Supposing, as is 
often supposed, that an English fiirmer has a dear sm*plus of one« 
third of the produce, after rent, taxes, labor, and seed are paid for ; 
it would follow, that an English &rmer occupying twelve acres 
coidd live as well as the Tyrolean proprietor of four acres, fori 
would state against the little outlay for stock and implements 
necessary to labor twelve acres, the taxes and other expenses 
which the Tyrolean said amounted to onensixth part nearly of his 
produce. But an English occupier of twelve acres cannot live so 
well as the Tyrolean peasant with four acres ; and there is no way 
of accounting for this, imless by ascribing it to the culture of In- 
dian corn, which enters so largely into the system of husbandry 
pursued by the Tyrolean. It is eaten three times a-day, by all 
the members of the &mily, in the shape of sops with milk, and is 
the bread of the &mily besides ; and with a sufficiency of bacon 
and vegetables, and fresh meat two or three days in a fortnight, 
the Tyrolean peasant &mily may be said to live comfortably. 
Coffee is considered a luxury, and is only used occasionally. It is 
quito certain that the same quantity of land — one acre and one- 
third — ^whichy in the establishment named, was devoted to the cul« 
ture of Indian com, ( one-half of which quantity only, t. «. two- 
thirds of an acre, was used in the &mily, ) would, if dedicated 
either to wheat or to any other grain, have been totally insufficient 
to support a &mily of six persons, especially without the constant 
addition of cheese, which, both night and morning, forms an article 
of subsistence in an English &rm-house. Two-thirds of an acre 
of wheat wiU produce fourteen bushels at the most : this may pro* 
duce sixteen of flour : one bushel of flour will, with the usual ad- 
dition, support a &inily of six persons one week ; and, therefore, 
the produce of two-thirds of an acre, producing altogether sixteen 
bosheky would suffice for only thirty-two weeks, leaving one-third 
part of the year unprovided for. 

The Tyrolean peasant told him, that he had never known hi9 
crop of Indian corn &il, though it had varied of course ; but that 
hia wheat bad been several times unproductiTe ; sometimeB owing 
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to insects — sometimes without being able to asign any oanse. 
Severe rains liad also beaten it down, and much injured it. It is 
&ir that it should be said, as a slight quaUfication, when speaking 
of the Indian com, and the climate of the valley of the Lm, that 
the peasant attributed ( with what justice I cannot tell ) the un- 
fidling crops of Indian com, partly to the waim winds, whidi for a 
time during the spring always blow from the south. It must be 
observed, however, that he made this remark, when speaking of 
the deep snows that lay long in the valley, and partly with refer- 
ence to the effects of the winds in melting them. During the 
winter, the table of the Tyrolean peasant is varied by the plentiful 
supply of hares, and game of various kinds, which are obtained for 
the trouble of hunting them. There are local peculiarities in 
&vour of the Tyi*olean, and many strongly opposed to him, which 
might be noted ; but as the facts occur, broad and general in their 
application, their due influence will be in proportion to their tnith« 
Here is another picture of Tyrolean life equally interesting. 

The moment we leave Botzen, and travel towards Trent, a new 
order of things is perceivable. The same noble looking peasantry 
are no longer to be seen ; poverty begins to show itself; and the 
air of comfort about the dwellings, and independence about their 
inmates, is no longer visible. All the land in the southern Tyrol 
belongs to the ''great proprietors, and the peasantry whom we see 
have no longer an interest in the soil which they cultivate. The 
system pursued in the cultivation of the land in the southern Tyrol 
is remarkable. The proprietor of the land makes a contract with 
a peasant to cultivate it. This peasant is in fitct a middle-man, 
and employs laborers. The nature of the contract is that the 
proprietor pays the peasant a certain sum of money, which has no 
regard whatever to the goodness or badness of the crop ; and the 
peasant delivers up the whole produce of the land to the proprie- 
tor. The sum of money which the peasant receives for the en- 
gagement to cultivate the land, is of course understood to be suffi- 
cient to pay the labor employed upon it, and to leave a sm'plus to 
the peasant suffiaient for his subsistence. The system has its 
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ctdvantages and disadvantageB ; btit the latter &r outweigh the 
former. In one respect, indeed, it aeems to have justice along 
-with ity for the proprietor gets neither more nor less than his land 

is worth ; he gets the produce of his land, whatever that may be, 
to make the most of it ; and the peasant, who is in fiict the fimner, 
18 secure against the &ilure of crops, or the variableness of the 
markets ; with these he has nothing to do ; he receives the same 
sum, whether the crops be good or bad, or whether the markets be 
high or low ; same thing to him whether the land be well or ill la- 
bored ; it is therefore unreasonable to imagine that full justice will 
be done to it ; if the proprietor , therefore, gets what his land pro- 
duces, he probably gets considerably less than under a different 
system it might be made to produce. 

With respect to the contractor, he, although proceeding upon a 
certainty, has a certainty of little. The sum allowed him for the 
cultivation is generally extremely small, so that, after all ex- 
panses are paid, his gain affords nothing beyond a bare subsistence. 
This is sufficiently proved by tlie manner in which these men live, 
whidi is in no respect better than the small proprietor of the Val- 
ley of the Inn, who eats meat only upon festival days. There are, 
no doubt, some exceptions, and if the proprietors do allow a suffi* 
dent sum for the cultivation of his land, the peasant has tlie same 
advantage that any man has, who performs a piece of work by 
contract* 

As for the efibct of the system upon the laborer, it is obviously 
bad. The sole object of the contractor being to labor the land as 
cheaply as possible, wages are miserably low. The usual price of 
labor in the Italian Tyrol does not exceed two florins per week 
( As. ScL ) and nourishment, which accounts sufficiently for the 
di£brence in the appearance and habitations in the lower classes ; 
and in tiie valleys of the Upper Tyrol, where the poor are so limit- 
ed in number as scarcely to form a class, it seems to the traveller, 
at first sight, a strange inversicm to what might be expected, that 
in the fertile vales and finest plains in Europe, he should see so 
much poverty ; and, on the contrary, when he journeys among 
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mountam regions, where ezcessive labour forces from the soil an 
unwilling crop, he perceives every appearance of comfort and ease 
of condition. The condition of the people in the most fertile plains 
in Italy, Germany, France, or England, will bear no comparison 
with that of the inhabitants of the Orison valleys, or of the val* 
leys of the Oberland, Bemois, or the Upper Tyrol. 

But the difficidty is at once explained, when we learn that the 
former are laborers for hire, and that the latter labor on their own 
soil. These are emphatic and explanatory.. The power of self- 
interest, of independence of position, of individuality of character, 
is thus shown wonder-working. Give men but free scope for ener- 
gies — ^never mind how narrow the field, how well stocked the mar- 
ket — there is a superiority that will conquer. 

Mr. Inglis, speaking of France, states that— 

'' Upon the wholci the peasantry in France are the happiest in 
Europe." 

Sismondi states :— 

• 

" Wherever you find peasant proprietors, you also find that ease, 
security, and confidence in the future, that independence, which 
forms the best guarantee of happiness and virtue. The peasant 
who, with his children, cultivates his own land, who pays no rent 
and no wages, who regulates his production by his consumption, 
who eats ms own bread, drinks his own wine, wears his own flax 
and wool, cares nothing about market prices ; he has little to sell 
and little to buy, and is never ruined by revolutions in commerce. 
Far from dreading the future, it is gilded by his hopes, for he ap- 
plies to the profit of his children, and future generations, eve^ 
hour which is not required for the current labors of l^e year, jt 
contents him to devote an hour to plant the acorn which will 
become an oak, to raise the aqueduct which will drain his future 
field, to train the conduit which wiU bring down the spring of 
water, to improve by constant care, snatched from a leisure hour, 
the animal and vegetable life with which he is surrounded. His 
little patrimony is a true savings' bank, always at hand, to receive 
his little gains and utilise every instant of his leisure. The cease- 
less activity of nature makes his toil breed, and return to him an 
hundredfold. The peasant has a lively sense of the happiness of 
bis freehold condition. He is always eager to bay land ataoy 
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price. He pays more than its worth, or than any profit it will re- 
turn ; but is he not wise to prize highly the advantages of laying 
out his labor advantageously, without being compelled to submit to 
low wages ; to find bread when he wants it, Avithout being ever 
obliged to submit to an extortionate price ? 

" The peasant proprietor, of all agriculturists, laises the largest 
crops ; because he can best calculate the future, and has been most 
enbghtened by the experience of the past. He, too, also knows 
how most profitably to ap))ly human lal)or, because, distributing 
the avocations of all meuilRTs of the family, he assigns a task for 
each day of the year, of the kind best adapted to the capabilities 
of each. Of all cultivators he is the happiest, and at the same time, 
on a given space, land yields more without being exliausted, and 
maintains a greater population where there are peasant proprietors 
— and, in fine, of all cultivators, the little freeholder gives the 
gi-eatest encouragement to trade and industry, because he is the 
richest." 

The Royal Commissioner reporting on Ireland, 1854, refemng to 
the Cromw^llian era, states : — 

" The adventurers who obtained debentures from Cromwell for- 
med for the most part a small proprietary ; and, being generally 
resident, exercised an influence on the relations of society, different 
from that produced by the large and absent grantees of former 
reigns.*' 

The British Consul in Denmark states of the Dane : — 

" His ambition is to become a petty proprietor, and this class of 
persons is better off than any in Denmark. Indeed, I Imow of no 
people, in any country, who have more easily within their reach all 
that is really necessaiy for life, than this class, which is very large 
in comparison of that of laborers." 

As an addendum, although extracts may appear tedious, I in- 
troduce some notes from the work of Mr. Hamilton Geale, on Tus- 
cany and Italy — a well-known gentleman, of an inquiring and 
analysing mind. 

"Tuscany, and the neighbourhood of Florence in particular, affords 
strong arguments in favour of small farmS; and a<^ainst the en- 
grossment system, now so general in England, and the aj)plication 
of which to Ireland is causing so juuch outrage and discontent. 
But although of opinion that large farms, when the farmer is pos- 

G 
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Besed of adequate capital, are more fitvourable to improvements in 
agriculture, and still more in the raising and feeding of stock, it 
may well be doubted whether, with a dense population, as in Eng- 
land, it is desirable or safe to deprive the great bulk of the people 
of all direct title or interest in the soil. 

"The proper extent of every farm must depend upon the nature of 
the soil, the system of husbandry, and the condition of the people. 
It is impossible, therefore, to lay dowTi general i-ulcs ; but, havmg 
said that Tuscany preseiitB a strong argiunent in favour of the 
small ferm system, the difference in the soil, the plan of tillage, as 
well as the habits and diet of the people should be explained. 
Our soil is much colder and lieavier — not only requires draining 
and deep ploughing, but fallowing. These operations require that 
the farm should be of adequate extent, and horses are so necessary 
that we regulate their number by the extent of our farm. But here, 
in this part of Tuscany, the hoe and the spade do the work of the 
plough — the rich and mellow earth requires no fallowing — while 
the system of house-feeding supplies them ^yii:h abundant manure, 
and their mountain streams afford them tlie ready means of irriga- 
tion, which they carefully avail themselves of. The Metario 
system, introduced into this part of Italy by the Archduke Leo- 
pold, afterwards Emperor of Germany, one of the gi'eatest re- 
ibrmers of modern times, and to whom Tuscany owes so much, 
was a heavy blow to the nobility and lauded proi>rietors : it gave, 
however, an extraordinary impetus and encouragement to the 
industry of the farmers ; but, like all (brect interferences with the 
rights of property, it was accompanied bv many evils. Notwith- 
standing the severe laws agamst fraud and embezzlement, it 
rendered both the one and the other at once too tempting to be re- 
sisted, and too easy to be practised ; it lias, therefore, been gradu- 
ally modified. It is varied by special contracts ; and, indeed, it is 
only in the absence of such agreementH that this tenure — the com- 
mon law of Tuscany — comes mto force. Every proprietor spoken 
to has complained of the system ; and certainly, a render oi only 
half of the produce, even when honestly made, does not appear a 
sufficient one to the landlord, who is bound, not only to mamtain 
the feim-steading, but even to stock the fann. To the working of 
such a system, accurate public surveys are abftolutely necessary, 
and these the Tuscany Government lias been careful to supply ; 
but, with every aid, it has not been found successful even in Tus- 
cany. Such a system is manifestly i]i applicable to a large and 
powerful state, and would not be tolerated in a free country : and 
the introduction of this system in Tusciiny largely increased that 
estrangement and distaste to the comitry and agricultural pursuits 
common to Italians," 
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As xiBual, we shall be refurred to a small tenantry as a complete 
answer to our crude notions on small farms. Between a small 
tenant and a small owner there is a vast and immeasurable dis- 
tance. In the one, he feels no other interest in the soil than is 
comiected with a return for the money invested, and regard to the 
terms on which the tenancy is based. In the other, there is not 
an atom of the soil he daily pulverises in which he does not feel a 
deep and anxious interest. To weed, to tend, to water, to delve, 
to watch with parental regard the delicate and uncertain opera- 
tions of nature, are pleasurable occupations ; and the homestead, 
substantial in its exterior, and fitted with regard to family and 
social comforts in the interior, is not neglected, because he has 
only two more years in it, and so forth, but is upheld with care and 
industry in order that the liome may descend perfect. 

Mr. Kay's admirable work largely corroborates all this. It is 
stated that he had not deeply and profoundly investigated fiicts, it 
will be a sufficient denial if I state — and I am in a position to do so, 
on most imquestionable authority — that for the last nine years 
C1846 to 1855) Mr. Kay has travelled over various parts of the 
continent, during at least thi-ee months out of the twelve ; and 
that during those travels Pnissia has been visited thi^ee times -j 
Saxony t^vace, Holland once, Lombardy once, Switzerland twice, 
France three times, the Tyrol once, Bohemia twice, Austria once, 
Bavaria once, and Belgimn four times ; that he has lived amongst 
the peasantry about whom he "WTites, journeyed vdih them, and 
has personally examined the numerous statistics published in 
reference to their condition. Until, therefore, his statements are 
met by the report of a traveller equally i^ains-taking, urgent, and 
profound, I must continue to give to his statements the most un- 
doubted confidence. Travellers have been playfully described by 
Steme as simple, idle, inquisitive, lying, proud, vain, splenetic, 
and, as with himself, sentimental ; and, consequently, but little 
respect has been shown to the family. Their fame, however, is 
reviving ; a few standard works have reduced the divisions most 
materially. A truthful and an inquisitive traveller is a national 
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correspondent, and an international schoolmaster. I propose to 
use only (as far as my discriminative powers will permit ) the 
inquisitive and truthful traveller. 1 like an inquisitive man — 
one who is continually overwhelming you with a flood of ques- 
tions, having a useful tendency, and which go to the root of the 
matter about which he is inquiring. He may err for a time, but he 
is not likely to rest in error. His veiy excess of facts, which, 
mayhap, i)erpetuates his doubts, will be the firm basis on which 
the decisive will rest their judgment. It is a difficult thing to di- 
gest facts. A matter-of-fact mind will gather ; but it is the thinker • 
who tests their power. Now, I want to bring all these elements 
to work in others. I have been searching for inquisitive travel- 
lers, whom I intend to analyse and digest ; but the information is 
to be disseminated until the power that exists in its truth becomes 
serviceable and efficient to correct the errors we have attempted to 
pourtray. Statistics of the southern climes of Europe are valua- 
ble. Their commercial spirit is as nothing compared with their 
agricultural pursuits. Nature has ' been more than boxmtiful— 
man more than ordinarily indolent. Mr. William Spalding, pro- 
fessor of rhetoric in the University of Edinburgh, describing the 
habits of the modern Italians, in his work entitled " Italy and the 
Italian Islands," repeats the mournful fiict, which we have too 
often said of Ireland, " that the peasants are scarcely in a better 
state than Irish laborers ; they have no savings , and can never 
improve their condition^ The secret of this state is to be found in 
the existence of a tenant-at-wdll agricultm-al class, a small minority 
of which pay a money-rent ; and the large majority are supplied 
with seed, forming utensils, and soil, by the landlord, who exacts 
a rent from the fruits, varying from one-half of the gi^ain crops 
down to one-fourth part. It is true, the same family often con- 
tinue on the soil for generations, cind their allotments rarely ex- 
ceed two acres in extent ; but in that nystem there is no guarantee 
to the spirited and the industrious, and consequently no exertion 
is apparent to do otherwise than draw a scanty and miserable sub- 
sistence from the soil. The cottages are liovels, and, as with us 
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are protests against the vices of landlordism. Exceptions to this 
state are to be found in Tuscany, the Genoese Riviera, and some 
parts of the Romagna, and the Bolognese ; but where such is the 
state, our traveller observes, " that it is certainly very disadvanta- 
geous to the people, both as to wealth and intellect, and very far 
from being feivourable to their morals." A striking contrast is to 
be found in the peasantry of Lucca, the pastiu-e-lands of Lom- 
bardy, and the valleys of Tuscany ; and Mr. Spalding states, that 
they " are most comfortable and most intelligent ;" and that " most 
of them are small proprietors." There is a whole series of able 
woi'ks illustrative of the agriculture of this part of Europe, inclu- 
ding the quoted work of Arthur Young, Bowring's ** Statistics," 
Sismondi's " Tables on Tuscany," the works of Chateaurient, Rau- 
mer, the " British and Foreign Review," together with Smyth's 
" Sicily and Sardinia," all of which may be studied with gi-eat 
advantage. But, failing their use, I may quote a fact in reference 
to the Roman Plain, the most wretched part of Italy. The soil 
consists of about 534,550 acres, and is owned by about 215 pro- 
prietors only. It is to be borne in mind that it is the most deadly 
district of Italy ; the Camp'agua marshes are the graves of thou- 
sands of the hardy mountaineers, who come to seek a wretched 
pittance from the monopolists ; and at times animal life even 
is almost insupportable. This, whilst it aggi-avates the misery of 
a peasantry, gives startling effect to the statements made, that 
this soil is let out to about forty capitalists on leases for lives, or for 
twelve years, wlio, intent on widnging from a down-stricken 
peasantry the utmost amount of toil, and receiving the largest 
profit on their outlay, limit the produce of the soil by cultivating, 
perhaps, only one-tenth of the land ui hand, and thus beg'et a 
misery that pen, tongue, or pencil woidd ahke fail to pourtray. 

Mr. Arthur Young has so often been quoted, that sopae apology 
may perhaps be deemed necessary in agaia dragging him to light. 
But he has antagonized the principle of small farms, at tlie same 
time that his candour has supplied us with favourable tacts. The 
following quotations cannot but be deemed valuable : speaking of 
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Sardinia, lie observes : — 

" What keeps it in its present unimproved condition is chiefly 
the extent of estates, the absence of some very gTeat proprietors, and 
the inattention of all." 

Writing of the Pyrenees : — 

" That the soil is all in the hands of little proprietors, without 
the farms being so small as to occasion a vicious and miserable 
population. An air of neatness, warmth and comfort, breathes 
over the whole. It is visible in their new-built houses and stables, 
in their little gardens, in their hedges, in their courts before the 
door, even m the coops for then* poultry and their styes for their 
hogs. The benignant genius of Henry IV. seems to reign still 
over the country ; each peasant has the fowl in the pot. In Flan- 
ders, Alsace, Artois, the Garonne, Quercy, the admirable rotation 
of crops so long practised in Italy, but at that time generally 
neglected in France, was already universal." 

Elsewhere he states : — 

" That they are cultivated more like gardens than farms. Per- 
haps, too, like gardens from the smallness of the properties." 

Leaving Sauve, he again says : — 

" I was much stiiick with a large tract of land, seemingly no- 
thing but huge rocks ; yet most of it enclosed and planted with the 
most industrious attention. Everyman has an olive, a mulbeiTy, 
an almond, or a peach tree, and vines scattered among them ; so 
that the whole ground is covered with the oddest mixture of these 
plants, and bulging rocks, that can be conceived. * * 

Such a knot of active husbandmen who tm-n their rocks into 
scenes of fertility, because I suppose they are tJietr oxen, would do 
the same by the wastes, if animated by the same omniponent 
principle. * * Between tlie town ( of Dunkirk ), 

and that place ( tlie Dunes ), is a gi-eat nimiber of neat little houses, 
built each with its garden, and one or two fields enclosed, of most 
WTctched blowing dune sand, as white as snow, but improved by 
industiy. * * » rpj^^ proportion of the rent 

to the price is scarcely 2 J per cent. But then it is to be considered, 
that the landlord has his own taxes to pay out of this ; when, if he 
states his account, he probably will not receive more than two per 
cent, on his capital. Tliis I attribute to tlie number of small pro- 
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perties, and the consequent pa^aion of the people to become pro- 
prietors. Many persons are always ready to invest their savings 
in land, and to retire to the cultivation of it — cii-cmnstances which 
ought, necessarily, to have the effect of raising the price. 

" Also, in Berne, I passed thi-ough a region of little farms, whose 
appearance, neatness, ease, and happiness charmed me. It was 
what property alone on a small scale could effect. But the farms 
were by no means contemptibly small. They are, as 1 judged 
by the distance from house to house, from forty to eighty acres. 

** The property in land is, of all others, the most active insti- 
gator to severe and incessant labor ; and this truth is ofsuch force and 
extent, that I know of no way so sure to cany tillage to the moim- 
tain top, as by permitting the adjoining villagers to acquii-e it in 
property. In fact, we see, that in the moimtains of Languedoc, 
they have conveyed earth, in bajijket^ on their backs, to form a soil 
where natm'e had denied it. 

" In the luxxd Savoy there are no seigneurs ( landlords ), and the 
people are generally at their ease, possessmg httle properties ; and 
the land, ui spite of nature, is ahnost as valuable as in the lower 
country where the people are poor, and ill at their ease. I de- 
manded why ? Because there are seiqneurs everywhere. 

" In Catalonia, where cultivation climbs up the mountain sides, 
it is by the small proprietors, who purchase the property in the 
land from the communities of the parishes. There is no spur to 
industry so gi'eat as the possession of a piece of land. The parish 
that will sell a waste, at a moderate price, will be almost sure to 
see it cultivated. But the great lord, who rarely, or never, seUs 
any of his property, unless iniin forces him to sell the whole, is 
equally sure of perpetuating the deserts, which are the disgrace of 
his country." 

Mr. Laing is often in request on the side of small farms. 

" The division of the land among the children of the peasant 
proprietor, in consequence of the law of equal succession, does not 
produce the fiittering down of the origuial estate into still smaller 

tortious among the heirs. If the portion of land be too small to 
uild a house and offices, and to live in tlie way customary among 
the other peasant proprietors of the country, the one heir sells his 
share and interest m the little estate to tlie other. One of the 
brothers, generally the eldest, takes up the whole concern — the 
land, house, and stock — and pays a sum of money, or an annuity, 
to each of the co-heirs. There is a moral check to the division of 
the land itself , into portions too email for subsiHtence, as in Ire- 
land « <; * * *h rpjj^ peculiar 
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feature in the condition of the Swiss population, tlie gi-eat charni 
of Switzerland, next to its natural scenery, is the air of well-being, 
the neatness, the sense of property imprinted on the people, their 
dwellings, their plots of land. They have a kind of Robinson 
Cinisoe mdustry about their houses and little properties ; they are 
pei-petually building, repairing, altering, or improving something 
about their tenements. One is sm-prised to see the wife of such 
good, even genteel manners, and sound sense, and altogether such 
a superior person to her station. In Austria Proper, in Lombardy, 
in Hungaiy, in Gallicia, the holdings, although not freehold, are 
fixed in tenure, and small, averaging about 28 acres ; and no- 
where is productiveness gTeater, or industiy more energetic. 

" The peasant tenants of small farms in Ireland are sunk in 
misery. The peasant proprietors in Flanders, on a soil originally 
inferior, working on their owti little farms, on their o\\Ta account, 
from generation to generation, have brought them to a garden-like 
fertility and productiveness, and have made the whole iace of the 
country a garden, and a pattern to Europe. 

" There is one advantage the continental working man, who has 
gathered and saved a little money, has over the English working 
man. Ho can much more readily find a small piece of land, suit- 
able to his small means, in which he can invest his capital. To 
possess land seems to be a natm*al craving in the human constitu- 
tion." 

"^llie value of these stxitemcntsis of enormous importance, when 
it is considered, that seven hundred and ten persons own more than 

a fourth part of the entire soil of England and Wales, and one mecaith 
of the entire rental of-the kingdom, exclusive of all mineial property, 
that is, less by thi-ee hundred than the members of the two houses 
of ParKament. The " Spectator " of March 4th, 1876, contains a 
startling list of owners of above 5000 acres in the various counties. 
The only legislative remedy that can break down this monopoly is 
the limitation of settlements to lives in being, and abolisliing 
the distinction between real and personal property. Attention 
should also be directed to enclosures. It appears that, since 1845, 
out of 370,000 acres enclosed 2113 only have been allotted to the 
laboring poor, and 1633 acres for recreation gi-ounds. In the whole 
annals of administration nothing more disgraceful can be found- 
Mr. Arch and his friends must never rest until the possession of the 
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franchise enables the laborer to redress his manifold Aviongs. Mr. 
Ci'osb's Commons Bill will, if passed, commence another great fraud 
on the agricultural laborer, and inaugurate a coming robbery of the 
poor man's land. — The cry shoidd be, instead of " More land for 
Landlords," " More land for laborers." There are still 1,197,676, 
acres of common left. 

Monsieur Laveleye says : — 

" Tocqueville, in his book on Democracy, has admirably shown 
the effect of the equalitarian principle in politics ; but he has not 

f)ointed out with equal clearness the economic consequences it is 
ikely to entail ; and these precisely absorb, at the present day, the 
attention of all those who can see and understand. 

" The idea that all men have equal rights, though proclaimed 
everywhere, has not yet taken root enough to become a living con- 
viction, resolute on action. To the upper stratix of society this 
idea is Uke a vague thi-eat hanging over them ; to the lower ones, 
like a Hght of hope in a distant futm-e ; but being incessantly re- 
peated at worlvinen's congresses and meetings, it is likely to 
diffuse itself through all classes, especially those whose mterest it 
is to believe it to be true. 

" Now suppose this idea imiversally and ardently embraced in a 
country m which all the land is in few hands, what sentiment is it 
likely to give birth to among the masses ? They will say, * If we 
are equal, how is it that a caste has perpetual possession of all the 
land, and that we are perpetually doomed to support this caste by 
the produce of om* labour ? Has God made the land only that a 
privileged few shall enjoy it ? Property is said to be the creature 
of labour. How is it, then, that we ever behold idleness and opu- 
lence on one side, and labour and destitution on the other ! Ac- 
cording to the laws of nature, he who works ought to reap the 
fruits of the earth, whilst he who lives in idleness should suffer 
hunger ; but does the perfection of social laws consist in keeping 
the drone in abiuidance and the bee in distress T 

" I \\dll not cany the argument further ; it will be readily under- 
stood. This is precisely the language held by the peasants who 
revolted in Germany when Luther spoke of evangelical equality to 
the feudal society of the sixteenth centuiy. These ideas may be 
drowned in blood as they were on that occasion, as they were in 
France at the time of the Jacqueries ; but they will always revive 
and redouble the danger to society in countries where inequality 
appears like an institution conspicuous to the sight of all. 

" It is a grave symptom of the emergency that the upper classes 
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themselves no longer remain inaccessible to these ideas. A dis- 
tinguished member of the British Parliament, to whom I pointed 
out that certain measures proposed for Ireland looked remarkably 
like * confiscation,' replied to me, * No doubt they do ; but why 
shoidd they not ? Is it not just that eveiy one should have his 
turn?' And really, if but a few are chosen to sit down to the 
feast of life, why should these guests be always the same ? This 
is in its crudity the idea which involuntarily rises in the mind. It 
is all very well for lawyers and economists to prove its absm'dity, 
but one and the same argmnent produces a difierent effect on the 
man who is seated at table and the man who waits upon him ; what 
may seem absurd to the man who has the good side of the present 
regime may appear perfectly right and proper to him who has 
come in for the bad side. 

" Travelling in Andalusia this year, I lighted upon peasants 
harvesting the crops on the lands of Spainish gi-andees, which they 
had shared among themselves. * ^^^ly,' said they, * should these 
large estates remain almost uncultivated in the hands of people 
who have neither created nor improved them, but are ruining them 
by spending elsewhere the net produce they yield ?' I am con- 
vinced, that were land more divided in the districts of Andalusia, 
where ideas of communion prevail at tlie present day, these would 
no longer find any adherents. In Belgium, socialism, though 
spreading among the working classes in manufacturing districts, 
does not penetrate into the comitry, where the small landowners 
block up its way. 

" Therefore I think the following propositions may be laid down 
as self-evident trutlis : — There are no measures more conseivative, 
or more conducive to the maintenance of order in society, than 
those which facilitate the acquirement of property in land by those 
who cultivate it ; there are none fraught with more danger for the 
futiu'e than those wliich concentrate the ownership of the soil in 
the hands of a small number of famiUes." 

McCulloch, although a strong opponent of subdivision, also 
afibrds some instructive information. Of Bavaria he states : — 

" By the confiscation of the cluu*ch lands, and the introduction of 
a more Uberal system of government, a great deal of waste land has 
been reclaimed, and an improved system of cultivation has been 
introduced into various districts. The produce of corn and tmnips 
is equal to what it is in the best cultivated districts of England ; 
and, notwithstanding the vast consumption of com in the brew- 
eries, Bavaria has, invariably, a large smplus for exportation. * 
* * * SNvitzerland is a comitry of wnall 
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Sroprietors. An estate of 150 or 200 acres belonging to an in- 
ivitUiul, worth, perhapH, from £90 to £100 a year, would be con- 
sidered large everywhere ." 

Mr. Wilham Howitt has borne liis valuable testimony to the fol- 
lowing factSy in his DomeKtic Life in Germany : — 

" The peasant harrows and clears his land till it is in the nicest 
order, and it is admirable to see the crops which he obtains. The 
peasants are the gi*eat and ever present objects of country life. 
They are the gi-eat population of the country because they themselves 
are the possessors. This country is, in fact, for the most part, in the 
hands of the people. It is parcelled out among the multitude. 

* * Tlie German peasants work hard, but they 
have no actiuil want. PiVery man has his house, his orchard, liis 
roadside trees, commonly so heavy wdth fruit, that he is obliged to 
prop and secure them all wavs, or they Avould be torn to pieces. 

* * He is his ovm master ; and he and every 
member of his family have the strongest motives to labor. You see 
the effect of this in the imremitting dihgence which is beyond tliat 
of the whole world besides, and his economy which is still gi-eater, 

* * There is not an hour in the year in which 
they do not lind unceasing occupation.*' 

The King of Pinissia, by a strong effort, enfianchised, in 1807, 
the whole leasehold land of the kingdom. Joseph of Austria fol- 
lowed his example, effecting, m the improvement of each country, 
a progress equal to the previous centmy, in the succeeding ten 
years. McCuUoch speaking of it, states : — 

" It has given a wonderful stimulus to improvement. The peas- 
antry, relieved fi*om the burdens and services to which they were 
previously subjected, and placed in respect of political privileges 
on a level with their lords, have begun to display a spirit of en- 
terprise and industry that was formerly unknown. Formerly, also, 
there was in Prussia, as there has been in England and most other 
countries, a great extent of land belonging to towns and villages, 
and occupied in common by the inhabitants. While under this ten- 
ure, these lands rarely produced a third or fourth part of what they 
would produce, were they divided into separate properties, and as- 
signed to individuals, each reaping nil the advantages resulting 
from superior industiy and exertion. The Prussian government 
being aware of this, has succeeded in effecting the division of a vast 
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number of common properties, and has thus totally changed the 
appearance of a large extent of coimtry , and created several thou- 
sand new proprietors. The want of capital, and the force of old 
habits, rendered the influence of these changes at the outset less 
striking than many anticipated : but these retarding circumstances 
have daily diminished in power, and it may be safely affirmed that 
the country has made a gi*eater progress since 1815, than it did 
during the preceding hundred years." 

In Bavaria, Nassau, Prussia, the abolition of entail and primo- 
geniture, was followed by a striking progi'ess socially and commer- 
cially. 

The manumission of the serfs of Eussia is another gi'eat stride, 
equal in importance to any historic event, not excepting even the 
great French Revolution and the War of Independence in America. 

Mr. Cliffe Leslie, writing of France, says : — 

" The latest official statistics in France, * reckon no less than 
7,845,724 * proprietors ' including the owners of house property in 
towns — a number which may be assumed to denote the existrcnce 
of eight million such proprietors now. Of these, according to the 
computation of M. de Lavergne, about five millions are ' niral pro- 
jjrietors ' of whom nearly four millions are actual cultivators of the 
soil. The official tables themselves return no fewer than 3,799,759 
landowners as cultivators, of whom 57,639 are represented as cul- 
tivating by means of head-labourers or stewards, as against 
3,740,793 cultivating then* land de leur mains. This last figure is 
again subdivided into 1,754,934 landowners cidtivating only (heir 
own land ; 852,934 who, in addition to their own, farm lands be- 
longing to others as tenants, and 1,134,190 who work also as 
labourers for hire. But these figiires, as already remarked, are 
now in arrear ; and we may accept as a close approximation to the 
actual situation the following estimate by M. de Lavergne : — ' Of 
our five millions of small lairal proprietors, thi'ce millions possess 
on the average but a hectare t a-piece. Two millions possess on 
the average six hectares. . . . Two million independent 
rural proprietors, a million tenant farmers, for the most part pro- 
prietors of land ; such is approximately the composition of our 
nu-al population $.' 

* " Statistiqtie do la Franco. Agricultiiro, 1808." ( ResultatB Gencrauz de rEnquvte 
Dcconnale de 1862). 

t Not quite two acres and a half. 

X *» Economic Ktiralo do la France," last odition. 
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" Four miUions of landowners cultivating the soil of a territory 
only one-third larger than Great Britain, may probably appear to 
minds fiimiliar only ^^rith the idea of gi-eat estates and large farms 
almost a rednctio ad absiirdum of the land system of the French, 
Those, on the other hand, who have studied the condition of the 
French cidtivators not merely in books, but in theii* own country, 
and who have witnessed the improvements which have taken place 
in it and in their cultivation year after year, will probably regard 
the number with a feeling ol satistaction. One tning, at least, is 
established by it, that properlrv' in land is in France a national pos- 
session ; that the territory of the nation belongs to the nation, 
and that no national revolution can take place for the destruction 
of private preperty . 

" M. de Mornay says : — * All that has been lost to the domain of 
large estates, all that is lost day by day to that of estates of middle 
size, small property swallows up. Not only does the small pro- 
prietor round his little property year by year, but at his side the 
class of agricultural labourers has been enriched by the rise of 
wages, and accedes to landed property in its turn. In the greater 
number of departments 75 per cent, at least of them are now be- 
come owners of land. Peasant property thus embraces a great 
part of the soil, and that part increases incessantly. The price of 
parcels of land, accordingly, which are within reach of the industry 
and thiift of the peasant, increases at a remarkable rate. The com- 
petition of buyers is active, and sales in small lots take place on 
excellent terms for the seller, when the interval has been sufficient 
to allow fresh savings to reaccumulate.' 

"Mr. Caird concludes his description of English agriculture 
thus : — •** There is one gi*eat barrier to. improvement which the pres- 
ent state of agriculture must force on tiie attention of the legisla- 
ture — the gi-eat extent to which landed property is encumbered. 
In every county where we found an estate more than usually 
neglected, the reason assigned was the inability of the proprietor 
to make improvements on accoimt of his encumbrances. We have 
not data by which to estimate with accuracy the proportion of land 
in each county in this position, but our information satisfies us that 
it is much gi-eater than is generally supposed. Even where 
estates are not hopelessly embarrassed landlords are often pinched 
by debt, which they could clear off if they were enabled to sell a 
portion, or if that portion could be sold without the difficulties and 
expense which must now be submitted to. If it were possible to 
render the transfer of land nearly as cheap and easy as that of 
stock in the fimds, the value of English property would be greatly 
increased. It would simplify every transaction both wim land- 
lord and tenant. Those only who co\ild afford to perform the du- 
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ties of landlords would then find it pmdent to hold that position. 
Capitalists would be induced to purchase unimproved properties 
for the purpose of improving them and selling them at a profit. 
A measure which woidd not only permit the sale of encmnbered 
estates, but faciUtate and simplify the transfer of land, would be 
more beneficial to the owners and occupiers of land, and to the 
labourers in this countiy, than any connected with agriculture 
that has yet engaged the attention of the legislature.' 

" Of smaller properties, again, of only six hectares on the aver- 
age (of which he reckons two millions ), the same authority 
adds : — * The owners of these Hve in real comfort. Their pro- 
perties are divided by inheritance ; but many of them are continu- 
ally purchasing, and on the whole they tend more to rise than to 
fell in the scale of wealth.' 

'* It follows in natural sequence that large and small farms — la 
grande and la petite culture — like la gr ancle and la petite propriM^ 
really compete on fairer terms in France than in England ; and 
the form'er and not the latter is the place to see them on their trial, 
and to judge of the natmral tendencies of niral economy in respect 
of each. The fact is that, while la petite culture is gaining ground 
and growing more prosperous, as well as more perfect and more 
minute, large farming too has made great progress in France." 

On the authority of Tait^s Magazine^ it is stated that in France 
small estates in fee realize forty years' purchase ; and also on 
\\\Q Rhine, £100 and even £150 per acre is frequently given for 
land. Louis Kossuth tells us that, suice the Eevolution, the great 
mass of the rural population of Hungary have become land owners. 
We have good testimony as to the state of the Channel Islands, 
which viewed apart from any special privileges possessed or enjoy 
ed, is valuable. 

" We have no femis in Guernsey. They are all estates — the 
occupiers being all proprietors." — Commons^ lieport of June 17, 1835, 
No. 94. 

" The immense majority of the proprietors cultivate theii- o-^-n 
land. There are hardly any landlords, or tenants, or rents in 
Guernsey, in the high English acceptation ofthose terms.'' — Letter 
from Mr, N, Le Beir, 

" In the Channel Inlands it is very inferior land that would let 
for £4, and in Switzerland the average rent seems to be £6 pet 
English acre " -Thornton^ a Flea for Peasant Proprietor's. 
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" Laxo of Succession, — ^Mr. Scully states, in Guernsey the land 
does not descend exclusively upon the eldest son. On the death 
of its owner it is divided among all his children, giving to the 
eldest son a small additional share, wliich is called his * eldership ; 
Such is also the law of Succession in Jersey, but in that island the 
eldership is larger than in Guernsey." 

" Sural Classes. — There are three classes of country people in 
the Channel Islands : the substantial landowner, the small proprie- 
tor, and the cottager. All thi'ee have however one object — the 
accumulation of money : and generally speaking all accomplish 
it." — Inglis, 

" Size of Farms. — The average size of a ferm in Jersey is about 
ten English acres, and in Guernsey about eight acres. There are 
but few estates in Jersey so large as one hxmdred acres, and no 
estate in Guernsey larger than seventy acres. 

" Estates here cannot be great, since it is not ea^y for a man to 
enlarge his patrimony in a country so full of people, and where 
land is seldom worth less than thirty years' purchq,se. 

" Some intelligent inhabitants consider that the land is too much 
subdivided in these islands, especially in that of Guernsey. All 
agree that it has been brought to a high state of cultivation, and 
that even in the present depressed times there is little poverty 
amongst the people, but rather much comfort and independence. 

" Subdivision. — In Jersey, there are local laws which restrain the 
subdivision of land. In Guernsey, land is infinitely divisible, 

" In Sark, there are forty possessions in the island, and there 
cannot be less or more. No possessor of a ferm in Sark can sell 
or dispose of a part of his property. He may sell, but he must 
sell all ." 

The mass of authorities that crowd every hbrary in fevour, not 
only of the value of small estates, but of equal partibility, are per- 
fectly overwhelming. On the one side we have the English 
aristocracy, Spain, and Portugal ; on the other side, we have the 
opinions of the most enlightened statesmen and philosophers, and 
the practical working in almost every country in Europe. 
Amongst statists, we may boast of Mill, Sismondi, Eau, Quetelet, 
Legoyt, Reichensperger, Say, Mig^^iet, Beaumont, Mills, Scott, 
Adam Smith, and numerous others ; surely sufficient to carry some 
weight with a people who, in all other respects, testify their admi- 
ration and respect for many of these. 
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I cannot do better than amass authorities. They must have 
weight, and will be texts hereafter. 
Laing says of Norway : — 

** The division of the laud among children, appears not during 
the thousand years it has been in operation to have had tlio effect 
of reducing the landed properties to the minimum size that will 
barely support human existence. I have counted from five and 
twenty to forty cows upon farms, and that in a comitry in wliich 
the farmer must, for at least seven months of the year, have win- 
ter provender and houses provided for all cattle," 

Adam Smith states : — 

" To improve land with profit, like all other commercial projects, 
requires an exact attention to small savings and small gains, of 
which a man born to a gi*eat fortune, even though naturally frugal, 
is very seldom capable. The situation of such a person naturally dis- 
poses him to attend more to ornament which pleases his fency, than 
to profit for which he has so little occasion. The elegance of his 
dress, of his equipage, of his house and household furniture, are 
objects which from his infancy he has been accustomed to have 
some anxiety about. The turn oi mind which this habit naturally 
forms follows him when he comes to think of the improvement of 
land. He embellishes perhaps four or five hundred aci*es in the 
neighbourhood of his house, at ten times the expense which the 
land is worth after all his improvements ; and finds that if he was 
to improve his whole estate in the same manner, and he has little 
taste for any other, he would be a banknipt before he had finished 
the tenth part of it. There still remain, in both parts of the United 
Kingdom, some gi*eat estates which have continued without inter- 
i-uption in the hands of the same family, since the times of feudal 
anarchy. Compare the present condition of these estates with 
the possessions of the small proprietors in their neighbourhood, 
and you will require no other argument to convince you liow un- 
favourable such extensive property is to improvement. If little 
improvement was to be expected from such gi-eat proprietors, still 
less was to be hoped for from those who occupied the land under 
them. 

" When land, like movables, is considered as the means only of 
subsistence and enjoyment, the natural law of succession divides 
it, Uke them, among all the other children of the family ; of all of 
whom the subsistence and enjoyment may be supposed equally 
dear to the &ther. But when land was considered the means not 
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of subsistence merely, but of power and protection, it was thought 
better that it should descend undivided to one. In those disorder- 
ly times, every gieat landlord was a sort of petty prince. 

" Laws frequently continue in force long after the circumstan- 
ces which first gave occasion to them, and which would alono 
render them reasonable, are no more. In the present state of 
Europe, the proprietor of a single acre of land is as perfectly secure 
of his possession as tlie proprietor of 100,000." 

Lord Bacon and Lord Kaimes might further be quoted. 
Sismondi, addressing a warning voice to aristocracies, says : — 

" All the bodies of nobility who have been seen reduced to a 
degi-aded state of poverty, in the monarchies or principalities of 
Spain, Italy, Germany, or ancient France, have lived under the 
regime of eldership and of entails. The aristocracies, on the con- 
trary, which have maintained themselves best in the world, in 
Greece, in the Roman Republic, at Florence, at Venice, in all the 
Italian Republics of the middle ages, in those of Switzerland and 
Germany, have been governed by the law of equal division of pro- 
perty, and this law has not prevented colossal fortunes from main- 
tainmg themselves there, during several centiu^ies, even where 
those fortimes were engaged in commerce. * * 

* • When one travels through the whole of 

Switzerland, and through several parts of France, Italy, and Ger- 
many, it is not necessary to inquire , when looking at a piece of 
land, whether it belongs to a peasant-proprietor or to a farmer 
holding it under a landlord. Ihe land of the peasant-proprietor 
is marked out by the care bestowed upon it, by the growth of the 
vegetables and fruits usefid to a peasant's fannly, and by the neat- 
ness and perfection of the cultivation. " 

M. Gustave Dupuynode, writing of Austria, remai*ks : — 

'' The retention of land by the husbandmen has appeared in 
several countries to be of sufficient importance to reqmre protec- 
tive laws for this order of things. Such a law, remarkable above 
all on account of the Government from which it emanates, prevails 
in the German provinces of the Austrian monarchy. There 
the ancient contract between the lord and the peasant, has been 
declared irrevocable ; at the same time, the gi*eatest part of his 
services have been commuted, for a yearly payment in money, or 
in produce, in such a manner as to become perpetual. After 
having thus made peasants proprietors, the law, in order to pre- 
vent Sieir being dispossessed to their prejudice, has prohibited the 

U 
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lords from repurchasiDg any lands held in socage. The Austrian 
Government, that representative of Eastern immobility in Europe, 
has felt that the beat security for the stabiUty of its social and 
political organization rests in the division of landed property.** 

The following almost prophetic observations I quote from Sir 
W. Scott :— 

" What we now see in England took place after the destruction 
of the Roman Republic, and was the principal cause of the down- 
&1 of the Roman empire. The small &rms of the primitive Romans 
had been gi-adually united — ^the property of the soil was confined 
to a small number of great proprietors, and the cultivation of it 
handed over to slaves. Mercenaries alone were intrusted with the 
defence of the coimtry, and the empire fell to pieces." 

Mr. Kay states : — 

'^ I do not hesitate to affii-m — and the proof of this affirmation I 
shall immediately show — ^that the moral, intellectual, and social 
condition of the peasants and operatives of those parts of Germany, 
Holland, Switzerland, and France, where the poor have been edu- 
cated, where the land has been released from the feudal laws, and 
where the peasants have been able to acquire, is very much higher 
and more satisfactoiy than that of the peasants ana operatives of 
England." 

Mr. Inglis observes : — 

'' In walking any where in the neighbourhood of Zurich, one is 
struck with the extraordinary industiy of the inhabitants. In the 
industiy they show in the cultivation of their land, I mav safely 
say they are imrivalled. It is impossible to look at a field, a gar- 
den, a hedging, scarcely even a tree, a flower, or a vegetimle, 
without perceiving proofs of the extreme care and industry that 
are bestowed upon the cultivation of the soil. Not a single weed 
is to be seen — ^not a stone. Where seeds are sown, the earth di- 
rectly above is broken into the finest powder ; and there is not a 
single thing that has not its appropriate resting place. 

" In the valleys, even of the high Alps, the country is incapable 
of greater cultivation than it has received. All has been done for 
it that industiy and an extreme love of gain can devise. There is 
not a foot of waste land in the Engadine, the lowest point of 
which is not much lower than the top of Snowdon, mierever 
grass will grow, there it is ; wherever a rock will bear a blade, ver- 
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diu'e is seen upon it ; wherever an ear of rye will ripen, there it is 
to be found. There is not a single individual who is indebted to 
others for one morsel he eats/' 

Mr. Laing says : — 

" In Norway the land is parcelled out into small estates, afford- 
ing a comfortable subsistence, and, in a moderate degree, the 
elegancies of civilized life, but nothing more. With a population 
of 910,000 inhabitants, about the year 1819, there were 41,656 
estates. 

" In Britain, in a population of 30,000,000, there are only 20,000 
estates I The active partition of the land itself seems in practice 
not to go below such a portion of land as will support a &mily 
comfortably. The heirs, accordingly, either sell to each other, or 
sell the whole to a stranger, and divide the proceeds. 

"Nowhere is the art of irrigation carried to greater perfection 
than that part of the great plain of the Po included in JPiedmont. 
Savoy, which is remarkable for the grandeur and beauty of its 
scenery, though a poor coimtry, produces sufficient for the wants 
of its mhabitants. The peasants are all, or mostly all, proprietors. 
On the high groimds, they break up the grounds with me pickaxe 
and spade, and to improve it, cany up mould and manure from the 
valleys, so that by dint of skill and industry, cultivation is extend- 
ed over tracts which would otherwise be a continued sui'&ce of 
naked rock." 

He traces all the great improvements in Germany and Switzer- 
land, to the division of land among the peasants. He notes 
throughout the absence of pauperism, the cleanliness of theii' homes, 
and the neatness of the attire of the peasants ; their homes being 
large, high, well-built, and frequently whitewashed. The system 
of education now generally adopted, tending to the increase of 
skilled labour, produces numerous useful results. Prudential 
motives exercise a stirring influence on matrimonial enjoyments ; 
the knowledge that industry will procure land exercises the high- 
est influence in industrial efforts, leading to the friture possession 
of an estate, however small. The rights of property are every- 
where respected, the land is more highly cultivated, its general 
features are altogether changed, and all this is corroborated by the 
personal knowledge of Professor Eau, Reichensperger, NidioUs, 



104 SUBDIVISION— SMALL ESTATES, 

Howiti, Gleig, Staclimeier, Laiug, Mills, Inglis, Banfield, and 
numeroiis German profesBore. All this has tended to a iar 
higher social state, and the increase of those intellectual piu-suits 
that tend to thi*ow a charm over every social circle. His views 
are fiirther strengthened as to France, by quotations from several 
befoie named, by Napoleon, Troplong, Gustave de Beaumont, Con- 
dorcet O'Connor, Biu*et, Constant, Guizot, Dupin, Say and Mignet. 

Minutes on Laboring Poor Land Allotments is powerful evidence 
that the teimncy of land in small quantities is alone sufficient, 
materially, to improve the social condition of the agricultural 
laborer. Sir Thomas Bernard, in the early part of the last cen- 
tury, pertinaciously advocated it. At times of distress and diffi- 
culty it has often received attention. Many noblemen have since 
alloted portions of their estates, as garden allotments, with ad- 
mirable results. The Committee in their report^ describe its 
results as ''of an unmixed good." 

Mr. Martin, a witness, stated, that bad land let out in the parish 
of Hadlow, had in a short time been so improved, that what was 
only worth 16«. per acre, was readily taken at 21, per acre, and that 
the profits made were about 5/. on the quarter acre ; that the for- 
mers were at first hostile, but are now friendly ; that they have not 
interfered in any way with their ordinaiy work ; that the crops 
were generally only vegetables ; that they obtain fer more produce 
from the land than the farmer could, at least three times as much in 
value ; that arrears of rent were veiy rare ; that the allotments 
could easily be cultivated by women and children ; that it con- 
vinced him from actual experience that spade husbandly was fiir 
before the plough ; that, socially, its advantages could be traced in 
the improvement even of the criminal population ; thatin Hadlow, 
in 1835, there were 35, commitments ; that in 1836, they intro- 
duced allotments, in 1837, there was only one commitmenty and 
amongst their tenants were 15 who had been in prison frequently, 
some for serious offences. The possession of property begets 
honesty ; it is a sureiy or bond for good behaviour. Mr. Smith, 
of Bexly, Kent, alloted two acres to one of his workmen ; the man 



SUBDIVISION— SJIALL ESTATES. 105 

not only kept himself and femily entirely out of it, but at the end of 
seven years he was enabled to buy the land, although during that 
time he was paying for his two acres 9/. 10.?. per annum rent. 
As to the value of the spade, one witness considered one digging 
worth two ploughings, and that he had invariably found it most 
profitable. The Rev. Mr. Miller, of Ballymakarny, tried the pro- 
fits of this mode of agriculture in 1849, and found that two acres 
were made to produce as much as five under the plough. 

About twenty witnesses from various classes of society were ex- 
amined ; numerous points received satisfactory solution. The 
desire to possess land was almost universal amongst operative 
mechanics, and laborers, and small tradesmen. 

Brief as is the evidence I have quoted, is it not sufficient to in- 
duce our Government to pause in their system of aggrandising the 
territorial aristocracy by inclosure of lands, and to place our laboring 
population, who now choke our gaols and unions, on the waste 
lands of our country ? 

The Government must bear in mind, that the laboring popula- 
tion have enoiinous resources at their command ; that they do not 
require to be treated as children and patted on the back and insul- 
ted by the contemptible rewards landowners and clergymen occa- 
sionally dole out to them. They want justice : the abolition of a 
monopoly that makes them the serfs of the nineenteth centmy. 

*^ oo« yondor poor o*er-laboarod wigbt, 
So abject moan and vilo, 
Who begs a bix>ther of the oai-th 
To sriTo him leare to toil ; 
And Boe his haughty fellow-worm, 
The poor petition spam. 
Unmindful though a weeping wife 
And helpless offspring mourn." 

And yet these men, who beg to be allowed to till untilled land 
are rudely denied ; are ready to buy, and grasping laws deny them 
even that consolation. An idea may be formed of the prudential 
efforts of the millions when it is known, that they contribute to no 
less than 33,232 Benefit Societies, having upwards of three millions 
of contributors, holding a capital of £11,360,000, and with an annual 
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income of about £5,000,000. Besides this grand array we may boast 
of about one million and a quarter of contributors to Savings' Banks 
holding a capital of £35,000,000, besides stockholders to an enor- 
mous amount. A Government resolved to raise a people high in 
social comfort, anxious to iiile both a splendid and a happy land, 
would have no difficulty, if once the opportunity for the invest- 
ment of this extent of capital could be opened up. 

If spade husbandly, after paying a rental for indifferent land of 
£5 per acre, produces a profit of £15 clear of rental, as proved by 
reputable witnesses, surely no other argument is wanting in iavour 
of small farms. 

" A virtuous people would arise awhile 
And like a wall of fire protect this sea-girt isle;" 

Two farmers would flourish where one only now exists : the un- 
healthy competition in towns would be diecked, and vast social 
advantages accrue. We have suffered enough ; and daily and 
hourly this people, who have striven and risen to a proud pre- 
eminence, in defiance of the feudal system, and who are daily told 
it is in obedience to its influence that Anglo-Saxon coiu*age and 
energy almost i*ules the world, must, in the words of Longfellow — 

"Oto on, until the people shall revoke 

This old and chartered lie, 
This feudal curse, whose woes and yoke 
Disgrace humanity.'* 




PPENDIX. 



" I warn Mmistci-s, and I warn landowners, and the aristocracy 
of this coimtry , affainst forcing upon the attention of the middle 
and industrious classes the subject of taxation. For, great as I 
consider the grievance of the protective svstem ; mighty as I 
consider the fraud and injustice of the corn-laws, I veiny believe, 
if you were to bring forward the histoiy of taxation in this country 
for the last 150 years, you will find as black a record against the 
landowners as even in the corn-law itself, 1 warn them against 
ripping up the subject of taxation. If they want another League, 
at the death of this one — ^if they want another organisation, and a 
motive — for you cannot have these organisations "without a motive 
and principle — ^then let them force the middle and industiious 
classes of England to understand how they have been cheated, 
robbed, and bamboozled upon the subject of taxation, and the end 
will be — ( now I predict it for the consolation of Sir Robert Peel 
and his friends ) — if they force a discussion of this question of 
taxation ; if they make it understood by the people of this country 
how the landowners here, 150 years ago, deprived the sovereign 
of his feudal rights over them ; how the aristocracy retained their 
feudal rights over tlie minor copyholders ; how they made a bar- 
gain with the king to give him 4^. in the pound upon their landed 
rentals, as a quit charge for having dispensed with these rights of 
feudal sei'vice from them ; if the country understand as well as I 
think I understand, how aftei-wards this landed aristoa'acy passed 
a law to make the valuation of their rental final, the bargain 
originally being that they should pay 4«. in the pound of the yearly 
rateable value of their rental, as it was worth to let for ; and then 
stopped the progress of the rent by a law, making the valuation 
final ; — that the land has gone on increasing tenfold in many parts 
of Scotland and fivefold in many parts of England, while the land 
tax has remained the same as it was 150 years ago — if they force 
us to imderstand how they have managed to exempt themselves 
from the 'probate and legacy duty on real property — how they 
have managed, sweet iimocents that taxed themselves so heavily, 
to transmit their estates from sire to son without taxes or duties, 
while the ti*adesman who has accumalated by thrifty means his 
small modicum of fortune is subject at his death to taxes and 
stamps before his children can inherit his property ; if they force us 
to understand how they have exempted tlieir tenants' houses from 
taxes, their tenants' horses from taxes, their dogs from taxes, their 
draining-tilcs from taxes — if they force these tilings to be under- 
stood, they will l»c making as nieful a bara-ain as they have 
already made by resisting the aboUtion of the Corn-Law." 

COBDKN. 
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THE ARGUMENT ON A CASE SUB^HTTED TO COUNSEL ON BEHALF 
OF THE NATIONAL ANTI-CORN-LAW LEAGUE. 



It having been urged by Sir Robert Peel, and other defenders 
of the corn-law, that the landholders have a just right to be pro- 
tected from the importation of agricnltnral produce, on accomit of 
the peculiar and heavy burdens imposed on land in this country, 
the Council of the National Anti-Com-Law League considered it 
their duty to institute an inquiry into the nature and extent of 
these alleged burdens : and, the land-tax having been found the 
only peculiar burden to which land in England and Scotland is 
subjected, it was considered of paramount miportance that the ori- 
gin and nature of the land-tax should be carefully investigated. 

It being therefore, determined to take a legal opinion upon tho 
subject, a case was submitted to counsel, and an opmion requested 
on the following points : — 

1. Whether the State had not a eonetiiutional right to an equitable 
eauivalent in lieu of the profits of the feudal tenures, abolished by 
the statute 12 Car. 2, c. 24. 

2. Whether the e:cci8e can be considered as such eqtdtable eqtdva" 

lent* 

__ « 

3. Whether the present landrtax can be considered as such eqidt^ 
able equivalent. 

The opinion received bein^ to the efi^t that there was a con- 
stitutioixal right to sudi eqmtable equivalent ; and that neither 



the excise nor the land-tax could be considered as being such 
equitable equivalent ; a further opinion was then requested on the 
foTlowiug points : — 

1. Whether the land-tax has always been levied in a legal man- 
ner. 

2. Whether a Constitutional Kight 7iow exists to a re-valua- 
tion of the land, for an assessment for the land-tax, by a pound- 
rate on the full yearly value at the time of assessing thereof, as 
appears to have been the intention of Parliament at the Revolu- 
tion. 

The first of these questions was answered in the negative, and 
the second in the affinnative ; and the reasons for these opinions 
foim the ground-work of the argiunent contained in the following 
pages. 

GEORGE WILSON, 

Chairman of the Council of the National 
Anti-Com-Law League. 

Manchesteri March 1, 1842. 



THE CONSTITUTIONAL RIGHT 



TO 



A REVISION OF THE LAND-TAX. 



!• By the fiindamental constitution of England, there were two 

Srincipal sources of public revenue ; the first, the income or pro- 
uce of the lands, the whole property of which was vested in the 
king («) or nation ; the second, the emoluments arising from cer- 
tain services annexed by way of conditions to the grant of such 
lands as were granted out to individuals (i). Of both these great 
sources of revenue the nation has in process of time been depnved. 

I. — The Crown Lands, or Folol-cVNd. 

2. There was a distinction as to land in England before the Con- 
quest too important to be passed over ; the division, viz., of land 
into " folcland " and " iDocland." When the Saxons had obtained 
possession of a territoiy, after appropriating certain portions to in- 
dividuals, they considered what remained as belonging to the 
state, or commimity at large, and called it " folcland," which is 
translated by Spelman " terra popularis," that is, the land of the 
public (c). When a particular portion of land was severed from the 
folcland and appropriated, it received the name of " bOcland," pro- 
vided the conveyance was made by a written instrument. At the 
same time it is to be borne iq mind, that these two kind of land, 

( (7 ) The Saxon word cyniwj^ of wlilch king is an abbreviation, appears to have metuit 
the offspring or creature of tho community. — Soe AUen*s Inquiry into the Rise and 
Growth of the Royal Prerogative in England, 8to. 1880. 

( 6 ) Mad. Exch. chap. x. p. 202, ot. seq. 1 Sinclair Hist of the Revenue, 25. 1. 
Blnckatone's Oomm. 28(>, 287. 

(c) Spolm. 0108(5. hi voc. folcland. Watkins on Copyholds, 5, 0i Wright's 
Tenoret, 6, 7, 



distinguished hj the respective names of " folcland, " and " boc- 
land, " did not comprehend all the land of the Anglo-Saxons, 
since at an early period conveyances were made by the delivery of 
a staff, a spear, an arrow, &c. (d), 

3. When the kings began to be considered as the representativen 
of the state, the term tei^a regis, or crown land, took the place of 
the word folcland ; and the bocland, or private estate of the king, 
came to be mixed np with it. This is tlie terra regis of Domesday 
Book (e). " The terra regis of Domesday," observes Mr. Allen, 
" was derived from a variety of sonrces. It consisted in part of 
land that happened at the time of the smvey to be in the king's 
hands, by esaieat or forfeitures from his Norman followers. 
It was constituted, in part« of the lands of Saxon proprietors, 
which had been confiscated after the Conquest, and had not been 
granted away to subjects. But it was chiefly composed of land 
that had been possessed by the Confessor in demesne, or in farm, 
or had been held by his thegns and other sei-vants. Of the last 
description, part was probably the private bocland of the Con- 
fessor, which had belonged to liim as his private inheritance. 
But if we compare the number of manors assigned to him as his 
demesne lands in Domesday, with the estates of bocland possesed 
by -Alfred, it seems incredible that the whole should have been his 
private property. A great part must have been the folcland or 
pubHc property of the state, of which, though the nominal pro- 
prietor, he was only the usufructuary possessor, and, with the li- 
cense and consent of his -witan, the distributer on the part of the 
pubhc. The land which is called terra regis in the Exchequer 
Domesday is teimed, in the original returns of the Exon Domes- 
day demesne land of the king, belonging to the kingdom *' (/)• 

4. It appear's from Domesday Book, that the crown acquired the 
entire property of 1422 manors. To these are to be added 68 
royal forests, 13 chases, and 781 parks, in different parts of the 
coimtiy (g). Although this, as lias been seen, included what had 
been the private bocland of the Confessor, that is, had belonged to 
him as his private inheritance, the gi*eater portion of this land ap- 
pears to have been viewed by the ftindamental laws of the king^ 

( d ) Allen*8 Inquiry into the Rise and Growth of the Royal Prerogatire in ISngland, 
p* 153. The conclusions of another very eminent Anglo-Saxon scholar, Mr. John IL 
&emhle, formed withoat any knowledffe of Mr. Allen's lino of argument, entirely coin- 
cide with Mr. AUen*8 views on this point. See the Introduction to the ** Codex Diplo^ 
maticvs yEvi Sazonici,** Mr. Kemblo's results have been adopted by Dr. Muller in hia 
Lex Anglomm, &c. 

(«) AUen's Inquiry, pp. ICO, 161, (/) Ibid. p. 160. 

(^) Spelm. Gloss, in toc. Foresta. 



dom as the propertpr of the whole nation, and therefore- strictly 
inalienable. On thiB last point tho language of the common law 
is very strong and unambiguous. Fleta's words are, " Antiqua 
maneria vel jura corona) annexa regi non licebit alienare sed 
omnis rex coronas alienata revocare tenetur " (A), And he repeats 
the same doctrine in his third book, and adds : *^ nea valebit deforci* 
antibus longi t^mporis praescriptio : diuturnitas enim temporis tan- 
tum in hoc casu magis injuriam auget quiim minuit, cum constare 
debeat singulis, quod hujusmodi hbei-tates de jure naturali vel gen- 
tium ad coronam tantum pertineant " (t). And Noy, Attorney 
General to Charles I. says, ( Rights of tlie Crown 50 ) " the king 
may raise money and improve the revenue of the crown by lands, 
as by selling that which hath been often and usual, and if they 
were not of the ancient lands which our forefethers held impious 
for to alienate from the crown, and those were such lands as go 
under the title of Terrse Regis, and were the lands of Edward the 
Confessor." But by the statute 21 Jac. 1. c. 5., (amended and 
rendered more eflfectual by 9 Geo, 3. c. 16,^ it was enacted, that 
a quiet and uninterrupted enjoyment, for sixty years before the 
passing of that act, of any estate originally derived from the crown, 
should bar the crown from any right or suit to recover such estate, 
under pretence of any flaw in the grant, or other defect of title. 

In regard to lands acquired by the crown by escheat or forfei- 
ture the rule was different, for these the king might alienate ; and 
in regard to them time ran against the king as against any other 
person (A). 

On this point Sir John Sinclair in his History of the Public 
Revenue, has the following important observations : — " Among 
the various measures taken by this monarch ( Henry II. ) after his 
accession, perhaps the boldest and most important was, the 
resumption of such of the crown lands as had been granted by his 
predecessor Stephen, and even by his mother, the Empress Matilda. 
And here it is necessaiy to take notice of a very material distinc- 
tion in regard to the royal demesnes. The ancient patrimony of 
the cro'^Ti, called in Domesday Book terra regis, was held to be so 
unalienable, that if any portion of it was given away, either the 
king by whom it Avas granted, or any of his successors, could at 

(A) Fleta lib. 1, cap 8, § 1, fo. 8. '^ Anciont manors or rights annexed to the crown 
it is onlawfnl for the king to alienate, and every king is bound to resume the alienated 
property of his crown/* See also Bracton, lib. 2, cap 5, § 7, fo. 14. 

( i ) Fleta, lib. 3, cap. 6, § 3, fo. 183. *'Nor will prescription of length of time arail 
the wrongful holder of this property : for length of time only in this case aggrayates 
rather tlum lessens the injury, since it ought to be clear to all that such things by the 
law of nature and nations belong only to the crown." 

(ib) Fleta, lib. 3, oap. 6, § 8, fo. 183, and see the Statute 47 Geo. 3, aess. 2, o. 24. 



any time reeumo the donation. Whereas lands which escheated 
to the crown, in consequence of a default of heirs, or any feudal 
delinquency, it was in the power of the sovereign to dispose of, in 
any manner he thought proper " (/). 

5. By a natural enough confusion of ideas, however, the kings 
of England Avere apt to jumble together their bocland, or private 
estate, and the folcland, or land of the nation, which they held as 
the stewards and governers of the nation. In other words, they 
confounded the ideas of property and sovereignty. Accordingly 
the folcland. the public, the national property has been almost 
entirely gi-anted away to private subjects. At last, after William 
III. had greatly impoverished the crown by making large grants 
to Dutchmen, an act (wi) passed at the commencement of the suc- 
ceeding reign, whereby all future gi*ants or leases from the crown 
for any longer tei-m than thirty-one years, or three lives, are 
declared to be void ; except wdth regard to houses, which may be 
granted for fifty yearr?. But this act, as Blackstone obsei'ves, was 
made too late, after almost every valuable possession of the crowai 
had been granted away for ever, or else upon very long leaves. 
From the result, Blackstone draws the following conclusions, on 
which it will be necessaiy to make one or two observations. " The 

EubUc patrimony being got into the hands of private subjects it is 
ut reasonable that private contributions should supply the public 
service. Which, though it may perhaps &11 harder upon some 
individuals, whose ancestors have had no share in the general 
plunder, than upon others, yet, taking the nation thi*oughout, it 
amounts to neany the same ; provided the gain by the extraordi- 
nary should appear to be no gi^eater than the loss by the ordinary 
revenue. And, perhaps, if eveiy gentleman in the kingdom was 
<o be stripped of such of his lands as were formerly the property of 
the crown ; was to be again subject to the inconveniences of piuv 
veyance and preemption, the oppression of forest laws, and the 
slavery of feudal tenures ; and was to resign into the king's 
hands all his royal franchises of waife, wrecks, estrays, treasm'e- 
trove, mines, deodands, forfeitures, and the like ; he would find 

( /) Sinclair, Hist, of tho Revenue, 84. See also 5 Orn. Dig. 36, 43, 3rd Ed. Sih) 
also Statute 47 Goo. 3, seas. 2, c. 24, as to lands acquired by the crown, by escheat or 
forfeiture. 

(m) I Anne, st. 1, c. 7. By the 34 Geo. 3, c. 75, crown lands may under certain con- 
ditions bo lot on building leases for 9U years. By the Statutes 39 and 40, G. 3, c. 88, a 
distinction is drawn between the crown lands and such lands as are to be considered as 
the king's pro^>jrty, and it is enacted that none of the provisions and restrictions con- 
tained in the Acta of 1 Anne, and 34 Geo. 3, shaU extend to the latter ; and by the 47 
Geo. 3, sess. 2, c. 24, certain powors are granted to the king over lands acquired by es- 
cheat or forfeiture. 



himBelf a greater lo^er, than by paying his quota to snch taxes as 
are necessary te the support of government " (n). 

6. From these propositions laid down as premises, Blackstone 
thus proceeds to draw the following fiu-ther conclusions. " The 
thing tTierefore to be wished and aimed at in a land of liberty is by 
no means the total abolition of taxes, which would draw after it 
veiy pernicious consequences, and the very supposition of which is 
the height of political absuidity. " Between the premises and 
the conclusion there is no connexion whatever. It may be true 
or it may not, that the total abolition of taxes is " by no means to 
be wished in a land of Uberty : '* but the truth or ialsehood of that 
proposition has no more connexion with the proposition '* that 
eveiy gentleman in the kingdom would find himself a greater loser 
by being stripped of such of his lands as were fonnerly the pro- 
perty of the crown, and again subjected to all the feudal tenm'cs, 
than by paying his giu>ta to such taxes as are necessary to the sup- 
port of government, " than it has with the proposition or axiom, 
that the whole is greater than its part, or that four is greater than 
one. Unfortunately for tlie conclusiveness of the Teamed and 
accomplished commentator's reasoning, and for a veiy large pro- 
portion of those whom the result of his reasoning concerns, there is 
a considerable number of persons in these kingdoms who pay their 
quota of taxes without possessing any lands that were formerly the 

)roperty of the crown, or any lands that were formerly subject to 
eudal services. If all the tax-payei*s of Great Britain and Ireland, 
were gentlemen possessed of such lands as Mr. Justice Blackstone 
describes, nothing could be more just, more somid, more conclu- 
sive, than the learning judge's reasoning. But his tax-payers are 
identical in every respect with the said landholding gentlemen, 
and that hypothesis having not the shghtest foundation^ the super- 
structure raised upon it must of necessity fell to the ground. 

7. Those estates, which are called in Domesday TeiTa Regis.are 
called the Ancient Demesnes of the CroMii ; and the tenants of 
such portions of them as were granted out on a species of socage 
tenure, the services reser^^ed on which were to cultivate the land, 
and supply a certain quantity of provisions for the King's house- 
hold, were called tenants in ancient demesne (o). These tenants 
bad six privileges : — 1. They could not be impleaded foi their 
lands, &c., out of the manor, 2. They could not be impanelled 
to appear at Westminster or elsewhere, upon any inquest or trial. 
3. They were free and quiet from all manner of tolls in feirs and 

(n) 1 Bl. Comm., 807. 

(o> 4 IbbI. 209. 1 Cm. Dig. 44. F. N. B. 16, D. Com. Dig.Anoient Demeane, (A) 
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mai*kets, for all things conceruin^ hiisbandiy and sustenance, 
4. And also of taxes and talliages oy Parliament, unless specially 
named* 5. And also of contribution to the expenses of the 
Knights to Parliament. 6. If severally distained for other ser- 
vices, they might all join in a %vrit of moiistraverimt (p). , These 
privileges did not extend to those who held such manors by 
knight-service. But though in course of time most of those 
manors were granted by the Crown to subjects, the socage tenants 
preserved their ancient privileges, even though the services were 
commuted for money-rents (*j)» The manor itself, and such parts 
of it as were held by knight-service, were not considered as 
ancient demesne, but as fi-ank-fee (r). The above privileges were 
annexed to the tenants of those lands, for the same or a similar 
reason that certain privileges are annexed to the persons of Peers 
or Members of Parliament, viz. for the public good. It seems un- 
reasonable to demand that tlie privilege should remain when the 
pubKc is no longer benefited by it (ft). 

8. 1 have already mentioned the resumption of the crown lands 
by Hemy II. ; a similar measure was resorted to in subsequent 
reigns. Such a plan for increasing his revenue having, been 
hinted at by Edward lY. in a speech from the throne, was readily 
agreed to by his ParUament (1468) {t). 

9. In the reign of Queen Anne, some endeavours w^ere made to 
examine into tiie value of lands, and of all grants made by the 
Crown since the 13th of February 1688, with a view of resuming 
the same, and applying them to the relief of the public necessities. 
A bill for that purpose was passed by the Commons, but rejected 
by the Lords ( m). A resolution, also of the Commons, to lay a 
tax upon all grants from the Crown since the 6th of February 1684, 
of one-fifth part of the value of the grant at the time it was made, 
had been previously evaded ; " the leading men," observes Sir 
John Sinclair, "in both Houses being too deeply interested in 
grants of that nature, to suffer such a bill to pass mto a law " (r). 

10. Great dilapidations of the crown lands took place in the 
reign of Queen Elizabeth, who preferred this mode of raising 

(/) ) 4 Inst. 269. Com. Dig. Ancient Demesne, ( F. } 1 Cru. Dig. 44. 

(a) ICm. Dig. 45. The author of tiie Dialogua de Scaccario Bays, that this change 
took place in King Henry the First's time. Mad. Exch. 186. 

(r) Com. Dig. Ancient Demesne, (B. ) 1 Cm. Dig. 45. 

(«) As to the effect of the abolition of fines and recoTorios, upon the tenures of An- 
cient Demesn), see the Stat. 8 A 4 Wm. TV.f c. 74, st. 4, 6, 6. 

(01 Smcl. Hist Reyen. 155. 

(m) 2 Sinol Hist. Reyen. 19. 

(») Ibid, 
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money to making any demand upon her Commons. In the 42nd 
year of her reign, commissioners were appointed, with foil powers 
to confiim the possession of the crown lands to such as held them 
by titles liable to be disputed. In the following year an act was 
passed, ratifying all the granta and alienations maae by Elizabeth, 
since the 25th year of her reign, whether for value received, or in 
consideration of a discharge being granted of any of the crown 
debts (w), ** It is said, however," adds Sir John Sinclair, " that her 
grants in general contained this proviso, that in de&ult of issue 
male, they were to revert to the crown. A clause, of which the 
public, at this time, might probably avail itself*' (x). 

II. — The Feudal Tenures. 

11. Whatever name may be given to the title by which William 
I. possessed himself of England, it is beyond a doubt, that soon 
after the battle of Hastings, it became a fondamental TnaTiTn of the 
law of England, that all tne lands in the Kingdom were held either 
mediately or immediately of the crown, in consideration of certain 
services to be rendered, and of certain payments to be made by the 
tenants (y). At first all the lands were heldimmediately of the 
king; but from time to time the king's chief tenants ( tenants m 
capitey as they were called^ granted out a portion of their estates 
to other tenants to hold of tnem, instead of the king. This prac- 
tice was put a stop to in the reign of Edward I., by a statute com- 
monly called the statute Quia emptorea (z). Those estates, how- 
ever, which had been created before the passing of that statute 
continued, but no more could be created. 

12. It is important here to remark, that in the feudal system, 
from the top to the bottom, all was shaped after the same model. 
Thus, those who held lands of the king's tenants in capites held 
them in the same manner as the king's tenants held of him. As 
or the latter were the peers of the king's court, so the lord's tenants 
vassals were the j)e€rs of the lord's court. As the king's steward 
presided in the king's court, and was the leader of his vassals 
m war, so the lord's steward presided as register of the lord's 
court, and was the leader of his vassals in war. And, as we shall 
see, when the king's tenants performed services, or made payments 

(lo) 43£liz. cap. 1. 

(x) 1 Sincl. Hist Reven. 205, 206. 

(y } Co. Litt. 65. a, and Hargraye's note ( 1 ) 2 Inst 501. Wright's Tenures. 68, et 
■60., and 136, et seq. 2 Hale's Hist, of the Com. Law by Ronnington, 101, 102, 5th edit. 
2 BL Comm. 60. 1 Cm. Dig. 82, 3d edit, 

(«) 18 Ed. L, A. D. 1290, (Westm. 3.) 
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to their lord the king, they demanded similar services or patients 
from their tenants. The same system, or at least its smulitude, 
communicated itself, as Blackstone observes, to copyhold. But 
what is rather more curious, as we shall also see, when the military 
tenants voted the abolition of all services and all payments due 
from them to the king, they quite forgot to remit the services and 
payments due to them from their copyhold tenants (a). 

13. The most general species of tenure by which lands were held 
in England from the time of William I., commonly called William 
the Conqueror, down to that of Charles L, was tliat by knight- 
service. To make a teniu-e of this kind, a certain quantity of 
land, called a knight's-fee, was necessaiy. What tiie precise 
quantity in value of land that constituted a knight's-fee was, is not 
clear, there being a diversity of opinions on the subject. Accor- 
ding to some, a knight's-fee contained 800 acres, according to 
others, 680 (J). Lord Coke was of opinion, that a knight's-fee waa 
to be computed by the quality, and not by the quantity, of the 
land. He says, it appears by the act or writ (c) 1 E. 2, de Mtliti" 
bus, that a kniffht's-fee was measured by the value of £20 per an- 
num, and not by any certain content of acres (d). Mr. Selden 
again insists, that a knight's-fee was estimable neither by the 
value nor the quantity of the land, but by the services or number 
of knights reserved (e), 

14. But whatever might be the exact value of a knight's-fee, he 
who held a portion of land so denominated, was bound, if called 
upon, to attend his lord to the wars on horseback, armed as a 
knight, for forty days in every year, at his own expense ; which at^ 
tendance was his rent or service for the land he held (/). And 
he who held half a knight's-fee, was only bound to attena twenty 
days, and so in proportion (g)» 

15. It appears that very early the feudal tenants began to com- 
pound for personal attendance in knight-service, either by sending 



( a) 2 Bl. Gomm. 64 & 367. Butler's note to Co. Utt. 830 b., n. 1. 

( 6 ) Co. Litt. 69, a. 

( c ) A. D. 1307, Lord Coke eajB, that the 1 E. 2. </e AfiiitibuSf though called a statute, 
was only a writ granted by the king in time of peace, and therefore entered of record. 
See2In8t 

(cf) Co. Litt. 69. a. 

(e) Sold. Tit. Hon. 2d edit., part 2, c. 5, b. 26. 

if) Litt. § 95. Wright, Ten. 140. 2 BL Comm, 62. 1 Cm. Dig. 27. 

ig) Lit. §96. 
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others in their stead^or br sending a certainsumof money (A). 
When this pecuniary satis&ction came to be levied at so much for 
every knight'8-fee» it acquired the name of scviagium or scutage, in 
Norman French escuage, so called, not because it was, properly 
speaking, servitium scidi, but as pertinens ad scutum^ and because 
nomine scutarum solvitur (i). It is to be observed, however, that 
according to the opinion of Sir Martin Wright, which seems 
founded on good authority, this meaning of escuage, viz., a fine or 
commutation for a service, was a sort of secondary meaning of the 
term, its primary meaning appearing to be a sei'vice itself. It 
seems to have meant, 1st, not ( as Littleton intimates ) ( ^) a direct 
personal servide of attendance upon the king in his wars, and due 
upon all military occasions, as knight^ervice was ; but pecimiary 
aid or contribution, reserved by particular lords in Ueu of personal 
service, the better to enable them to bear the expense of their own 
attendance upon the king in his wars. 2dly, But it was more 
generally understood to denote a mulct or fine for a militsay ten« 
ant's defect of service, which fine, from the time of king John, 
whatever it was before, was not uncertain and at the will of the 
lord, but was to be fixed and assessed by Parliament ( /). I say 
whatever it was before, for, since tlie nan-perfomiance of the feudal 
eervices or duties was in itself a forfeiture of the feud ( m), the lord, 

(A) The following records, cited by Madoz, ( Sxch. 438, et leq. ) wiU exemplify the 
progress of the thing : — 

'^De Sontagio Baronnm qui nee abierunt onm Rege in Ybemiun, neo Milites neo 
denarioe iUnc pro se misenmt/* — Mag. Rot. 18. H. 2. Rot, 2. a. Not, et Derb, 

** De Sontacrio Militiun qui nee abierunt in Hybemiam neo denarios neo milites pro so 
mieerunt.*'— 3fa^. Rot, 18. H, 2. Rot. 2. a, berchsc. 

<' De Soutane Baronnm Anglits, qui non abierunt onm rege in ezeioitu Galweia.** — "} 
Mag. Rot. 2. R. 1. Rot. 5. a. 

''De Scntagio Militum qui non abierunt cum rege In exeroitu Galweias." — Mag, Rot. 
83. H. 2. Rot. 9. a. War et Legrec. 

But the most complete eyidence is afforded as to this subject by the Writs relating to 
Military Seivioe, the Writs of Summons, Scutage Writs, Ac, printed from the Rolls in 
the Tower by the Record Commissioners. The Writs addressed to the GoUectors of the 
Scutage are either empowering them to inflict amerciaments, and to recover the money 
due to the King for default of seryioe, or directing them to exonerate the parties named 
for some cause therein specified ; or they are Writs addressed to the Treasurer and 
Barons of the Exchequer, commanding them to compel those persons who had neither 
performed their service, nor made fine, to appear in the Exchequer, to make satisfaction 
for the same. See '^ Parliamentary Writs, and Writs of Military Summons," printed un- 
der the direction of tho Record Commissioners, 2 vols, folio. 

(t) Wright, Ten. 125, note ( n. ) Henry n. is thought to liave taken the first scu- 
tage. Wright, 131, n. ( u. ) Mad. Ech. 481—485. 

(it) Se. 96, 96. 

( / ) Wright, Ten. 123 — 128. Mr. Justice Coleridge thinks this aocount clears up the 
apparent confusion in Littleton and other writers of authority on this subject 2 Cole- 
ridge's Blackst 75. n. ( 13. ) 

(m) Wrigh1^43. 
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having the tenant or vassal completely in his power, might make 
the composition or fine as large as he pleasea ; for it was in his 
option whether he would take advantage of the forfeiture or not (n). 

16. By statute 25 Edw. I., cc. 5 & 6, (1297,^ and several sub- 
sequent statutes, it was enacted, that the king should take no aids 
or tasks but by the common assent of the realm. " Hence it is 
held in our old books/' observes Blackstone, " that escuage or 
scutage could not be levied but by consent of Parliament ; such 
scutages being indeed the ground-work of all succeeding subsidies, 
and the land-tax of later times " (o). We shall see presently how 
&r the land-tax of modern times can he considered as an adequate 
representative of escuage. 

17. Such was the primary element of the tenure on which the 
bulk of the lands of England was held. But besides this funda- 
mental condition on which these lands were held, this tenure of 
knight-service had seven incidents or consequences inseparably 
attached to it, viz. : aids, relief, primer seisin, wardship, marriage, 
fines for alienation, and escheat. 

18. (I.) Aids. Aids were principally three : 1st, To ransom 
the lord's person if taken prisoner ; 2ndly, To make the lord's 
eldest son a knight ; 3rdly, To marry the lord's eldest daughter, 
by giving her a suitable portion (jp). By the statute of Westm, 1., 
c. 36. (q) (1351-2), the aids of inferior lords, and by the statute 
25 Ed. III., Stat. 5. c. 11, those of the king's tenants in capite, 
w^re fixed at twenty shillings for every knight's-f^e, for making 
the lord's eldest son a knight, or marrying his eldest daughter. 
The aid for the ransom of the lord's person was never ascertained, 
and was not capable of being so. 

19. (11.) Beuef. Relief, which originated while f^uds were on- 
ly life estates, comisted of a fine or composition, paid to the lord 
by the heir, if of the full age of 21 years, when feuds became 
hereditary, for taking up the estate lapsed by the death of the an- 
cestor or last tenant. In the time of Hemy XL, the relief for a 
whole kniffht's-fee was fixed at a 100 shillings ; which, if the value 
of a knigbt's-fee be understood to be land of £20 yearly value, 
would be at the rate of a fourth part of the yearly value (r). 

20. (III.) Primer Seisin. Primer seisin, which was only in- 

(«) Wri^t, 129, 130. 

(o) 2BLCoximL 75. 

(/> ) Mad. Exoh. 896, et aeq. 2 Bl Oomm. 63. 1 Cru. Dig. 80. 

(9) 8Bd,L, 0.36, (1275.) 2 Inst 281. 

( r ) GUmviUe, 1. 9. o. 4. Litt. § 112. Co. Litt. 76. a, 83. b. 2 Bl. Oomm. 65, 66. 
MmL Exch. 216. et ■•<). 
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oident to the kind's tenants in captte^ was a right whick the king 
had, when any of his tenants in capite died seised of a knight's-fee, 
to receive of the heir, if of ftdl age, one whole year's profits of the 
lands, if in possession, and half a year's profits if they were in re« 
jdAsion, expectant upon an estate for Ufe («). 

21. (IV.) Wardship. The above payments were only due if 
the heir was of full age. If the heir was under the a^e of 21, be- 
ing a nwle, or 14, being a female, the lord was entitled to the 
wardship of the heir, which consisted in having the custody of the 
bo4y and lands of such heir, without being accountable for the 
profits, till the age of 21 in males, and 16 in females (t). When 
the miJe-heir attained the age of 21, and the female that of 16, they 
might sue out their livery or ousterleniain (the delivery up of theur 
lands out of the hands of their guardian ), for which thev were 
obliged to pay half a year's profits of the land by wav of fine (m). 
An idea may be formed of the value of this branch of revenue, 
from the magnitude of the sums which the king received for the 
wardship of a rich heir, when he sold it. Thus, Simon de Montfort 
paid Hemy III, 10,000 marks, an immense sum at that time, for the 
wardship and marriage of Gilbert de UmfreviDe (r). For the pur- 

Sose of ascertaining and levying this branch of revenue, writs were 
irected to the escheators of each county or district, requiring them 
to make inquisition by a imy of the coimty ( commonly called an 
inquisitio post mortem). This inquisition was instituted upon the 
death of every man possessed of an estate in land, to inquire into 
the value of his estate, the tenure by which it was held, and who, 
and of what age, his heir was ; thereby to ascertain the value of 
the relief and primer seisin, or the wardship and livery accruing to 
the king (w). By the statute 32 H. VIII, c. 46, a court of wards 

(«) C3o. Liitt. 77. a. 2 Bl. Comm. GC. 1 Cm. Dig. 81. 

? t ) Litt. § 108. 3 Ed. I. c. 22. ( Westm. L ) 

( M ) Co. Litt. 77. a. 2 BL Comm. G8. 

( » ) Mad. Exch. 228. 

( IT ) The records preserved in the Tower, iutitulod, Inquisitiones ;>«»/j mortem, com- 
mence with the early part of the reign of Henry III., and go down to the reign of 
James L They were taken by virtue of writs, directed to the escheators ( see post, §. 
25 ) of each county or district, to summon a jury on oath, who were to inquire what hinds 
any person died seised of, by what rents or services the same were held, who was the 
next heir, and of what age the heir was, that the king might be informed of his right of 
escheat or wardship. These records likewise show the quantity, quality, and value of 
the lands of which each tenant died seised, Ac. : also whether the tenant was attainted 
of treason, or was an alien, &c. See the " Calendarium Ingvi sit ionvm post Mortem sice 
AVcae/an/nr,"— printed under the direction of the Becord Commissioners, 4 Tola, folio. 
It was formerly supposed that these records only came down to the reign of Richard III. ; 
but upwards of three thousand documents have been discovered by the Record Commis- 
sioners, relating to the several reigns from Henry UI. to James I., inclusive. These 
have been chronologically arrangod,and a Calendar of them is printed as an Appendix to 
tho 4th vol. of tlio *^Inqfiisitionum imst mortem Calendarium," Tho Commissioners have 
also printed in 3 vols, folio, a Calendar of tho Inquisitiones post mortem in the Duchy of 
Lancaster, which comes down to tho 18th year of King Charles I., 1642. 
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was efitablished, to which the jurisdiction of the liveries was annex- 
ed by the statute 33 H. VIIL, c. 22, and then it took the style of 
the Court of Wards and Liveries (^). 

22. It is easy to see what a powerfiil instrument of annoyance 
and oppression this inquisition might become in the hands of a 
monarch disposed to stretch the prerogative to its utmost limits. 
It was one of the main accusations against Empson and Dudley, 
the instruments of Henry VIL, that by colour of &lse inquisitions, 
they compelled many persons to sue out livery from the crown, 
who were not tenants thereunto (y), This consideration enables 
us to perceive and appreciate the exact nature of the transaction 
by which the holders of land substituted, for this inquisition, which 
ffeU entirely on theni^ another, in the shape of the modern Excise, 
which, with all its vexatious and oppressive incidents, fell chiefly 
upon people who had no land, nor any thing else, but the labour of 
their hands or of their heads. 

23. (T.) Maritagium. The lord or guardian in chivahy had also 
the power of disposing of his in&nt ward in marriage ; that is, of 
tendering him or ner, while in ward (»r), a suitable match ; which, if 
the wards refiised, they forfeited to their guardian the value of the 
marriage, that is, so much as a jmy would assess, or any one would 
bond fide give to the guardian for sucih an alliance : and if the 
war(fs, after refusal of a suitable marriage made to them by the 
^ardian, married themselves without the guardian's consent, they 
forfeited double the value of the marriage (a). The following ex- 
ample which is cited by Maddox from ancient records, with niuner- 
ous others to the same effect, will convey some idea of the value of 
this branch of revenue. Geoffrey de Maudeville paid to Hennr 
III. twenty thousand marks, that he might have to wife Isabel! 
Countess of Gloucester, with all her lands and knights'-fees (*)• 
Hume computes that this sum would be equivalent to £300,000 — 
perhaps £400,000, in our time (c). 

24. (VI.) Fines for Alienation. " It is very certain?," says Sir 

(.r) See 4 Inst. 188—203. 

( V ) Seo the statute, 1 H. VIIL, c. 12, an Act concerning nntme inqnisitions procured 
by Empson and Dudley ; and 4 Inst 197, 198. 

( z ) TherA was a difference between the cases of heirs male and those of heirs female, 
the statute of Morton not applying to tho latter ; and also between the cases of marriago 
under fourteen, and those of marriage above fourteen. See Stat. Mert c. 6 ; 2nd Inst, 
90, 92 ; Co. Litt. 82. The result is clearly stated in Mr. Justice Coleridge's note to 2 BL 
Comm., 71, n. ( 10. ) 

( a ) Stat Mert cap. 6. Litt § 110. Co. Litt 82. 2 Inst 90-92. 

( A ) Mad. Exch. 322. 

( r ) Hist of England, App. 11. 
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Martin Wright (el), ** that our fees or estates could not at common 
law be aliened, without the license and consent of the lord." 
Also from the reciprocal nature of the feudal obligation, as stated 
by Plowden in the note below, the lord could not alienate his 
seignoiy without the consent of his tenant, which consent was cal- 
led an attornment {e). It is curious and instructive to observe 
what has taken place in regard to this relation, as between the 
Kings of England and their tenants in capite. This restraint upon 
the tenants' aUenation gradually wore away. For, whereas 
anciently, alienation by the tenants in capite without license, in- 
volved a forfeiture (/), these tenants in capite were, by the statute 
1 Edward III., c. 12, permitted to aliene, on paying a fine to the 
king ; which was settled at one-third of the yearly value for a 
license of alienation, and a fall year s value for alienation without 
license (g) ; and finally, these fines for alienation were, in all cases 
of freehold tenure, entirely abolished by the statute 12 Car. IL, c. 
24 (1660). 

On the other hand, the doctiine of attornments continued till the 

Sassing of the statute 4 and 5 Anne, c. 16, which from the first 
ay of Trinitv Term 1706, rendered all grants and conveyances 
thereafter to ue made of any manors, rents, &c., good to all mtents 
and purposes, without any attornment of the tenants (A). But it 
is to be observed, that in the case of the king and his tenants, 
while the tenants enjov all the fruits of the feudal compact, dis- 
charged from all the obligations, the lord is still subject to the ob- 

(rf) Wright, Ten. 158. "The true reason," he adds in a note, "is given by Plowden," 
( .Ajrgnendo Mo. 172 ) yis., "Quia les Confidences del Tenure ( cost ) le Honuige, Fealty, 
Seryioe, Ac,, fueront mntualment appropriate al Person del Roy & le Tenant per le 
Original done, issintque il no puissoit ostoyer ove reason do eux transferrer ou severer 
■ans gree, ice" 

( e ) Com. Dig. Attornment ( a ) . 

( f) Wright, 163, 154, and note ( w ) . 2 Bl. Comm. 72. Upon which passage of 
Blackstone, Mr. Justice Coleridge has the following note : " With respect to the ques- 
tion of forfeiture, it is curious that Lord Coke should be cited apparently in support of 
the opinion, that alienation by tlie tenants in capita without license, involved a forfeiture ; 
for at 2 Inst. 66, stating both opinons, he declares his own to be in the negative : and, as 
Sir M. Wright thinks, p. r54, erroneously. This gives me occasion to say, that it is of 
the utmost importance in discussing any point relating to the feudal system, to determine 
the time, which is spoken of ; thus, according to feudal principles, and tchile those 
principles were strictly maintained, alienation without license must have involved for- 
feiture ; for the tenant, of course, could not have compelled the lord to receive the hom- 
age and fealty of a new tenant, and by his own act ho had renounced his own holding. 
But it is obvfous that there was always a struggle in the advancing spirit of the age to 
looaen the bonds of feudal tenure^ and it may not be possible to fix the period at which 
the practice of alienation became too strong for the law ; and being first winked at, wao 
finaUy leased." 

{g) 2 Inst 67. 

( A ) Com. Dig. Attornment ( l ). 2 Bl. Comm. 290. 
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ligation, that is, the doctrine of attornment is still substantially in 
force as regards him. 

25. (VIL) Escheat. Where the tenant died without heirs of 
his blood, or where the descent of the lands to such heirs was im- 
peded by the extinction of the inheritable quality of the tenant's 
blood, which might be by commission of treason or feIony,or gener- 
aHyf propter delictum tenentis, i. e. by a fitilure in the performance of 
some duty or condition inseparably annexed to the tenure, the 
lands escheated, or fbll back to the lord who gave them (t). On 
this subject Sir Martin Wright has the following important obser- 
vations, more particularly with reference to the legal distinction 
between the Esdieat and Forfeiture : — '* Strictly speaking, accord- 
ing to the legal notion of an escheat, it imports something happen- 
ing, or returning to the lord upon a determination of tenure only ; 
and in this sense all escheats, even to the kin^, are properly feudal, 
and such lands or tenements as are not held inmiediately of the 
king, and yet happen to him upon the commission of any treason, 
are not escheats, but forfeitures, which were giyen to the kin^ by 
the Common Law, and do not depend upon the Law of Feu<b or 
Tenures, but upon Saxon Laws, that were made long before the 
introduction of Tenures, and which prevail even to this day " (k). 

The officers to whom it belonged to inquire into the esdieats, 
wards, and other casualties that fell to the crown, were called es- 
cheators. There were, by the common law, two principal eschea- 
tors, the one ultra Trentam, the other citra Trentaniy who had under 
tbem sub-escheators (t), Li the reign of Edward II., several es- 
cheators were made in everjr country for life (wi). By the statute 
14 Ed. III., stat. 1, cap. 8, it is enacted that there should be as 
many escfaeators assigned as when King Edward III. came to the 
throne, and that, says Lord Coke ^n), was one in every county ; 
and that no escheator should remam in his office above a year. 
And the act declares, that the same escheators were to be chosen 
by the Chancellor, Treasurer, and Chief Baron of the Exchequer. 
By the statute 1 Henry VIII., c. 8, intituled, " The Act of Eschea- 
tors and Commissioners," he that was once escheator, should not be 
made escheatoi again within three veara after the aforesaid whole 
year ended. The premable of the last-mentioned act throws light 

( I ) Co. Litt. 13, (L 2 Bl. Comm., 72, 78, 245, 246. 3 Crn. Dig. 458, 454. l^Iad. 
Exch. 202, et seq. 

{h) Wright Ten. 117, 118, 119. He obaerres in a note ( 117, note x), that the SU- 
tute 25 Edw. 3, c. 2, plainly makes this distinction botween escheats and forfeitnros. 

( / ) Com. Dig. Escheat, ( C ) . Co. Litt. 13, b., 02, b 

(m) Co. Litt. 13, b. 

( w ) C'). Litt. 13, b. 
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apon the grievous nature of these feudal services : '' Forasmuch as 
" divers of the kin^s subjects lately have been sore hurt, troubled, 
** and some disherited by Escheators and Commissioners causing 
** untrue offices to be found, and sometimes returning into the 
** courts of record offices and inquisitions that were never found, 
** and sometimes. changing the matter of the offices that were trulv 
" found, to the great nurt, trouble, and disherison, of the king^s 
'^true subjects." And other statutes contain evidence to we 
same effect (o). 

26. Such were the conditions upon which the feudal tencmts held 
their lands. Those conditions were the price they paid for those 
lands ; and a breach or non-performance of tJbem, or any of them, 
much more a total sweeping away of them aU without an equitable 
equivalent, woidd, by the fundamental principles of contracts, have 
the same effect as if a purchaser of lands, or anything else, were to 
get possession of the thing contracted for, and then put the money 
which had been agreed upon as the price of it, into his own pocket, 
instead of handing it over to the vendor. At the same time, some 
of the conditions on which lands were then held in England, were 
of a nature sufficiently disagreeable to make it natural and reson- 
able for the tenants to wish to exchange them for others which 
might be of a less objectionable character. Accordingly, in the 
rei^n of James I., a plan was in agitation for commuting these con- 
ditions or services into a " competent yearly rent, to be assured to 
his Majesty, his heirs, and successors." Of this plan Lord Coke 
has, in the fourth part of his Institutes, given an account which 
bears so remarkably upon the present question, that I shall trans- 
cribe it here entire. 

27. " At the parliament holden 18 Jacobi regis, it was moved on 
the King's behalf, and commended by the king to parliament for a 
competent yearly rent, to be assured to his Majesty, his heirs, and 
successors, that the King would assent that all wardships, primer 
seisins, reliefe for tenures in capite, or by knightnaervice, should be 
discharged, &c. Wherein, amongst certain old parUament men, 
these thirteen things did &11 into consideration for the effecting 
thereof. 

" 1. That it must be done by act of parliament, and otherwise it 
cannot be done. 

'' 2. That all lands, tenements, rents, or hereditaments, holden 
of the king, to be holden by fealty only, as of some honour, and 
such rent as is now due. 

" 3. That all lands holden of subjects, bodies politick or corpox^ 

(o ) Soo 1 Hen. Vm., c. 10 &12. 
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^iey by knight-service, to be holden by fealty, and snch rent as is 
now due; for if lands should be holden of them by knightHservice, 
the same might come to the king. 

*^ i. All subjects, bodies politick and corporate, to be disabled to 
take any lanas, tenements, rents, or hereditaments, of the king, 
his heirs, or successors, by any other tenure than by fealty only, 
and yearly rent, or without rent of some honour. 

"5. 14 o subject, bodies politick or corporate, to create by any 
license, or any other way or means, any other tenure than by fealty 
and rent, or without rent upon any estate in fee-eimple, fee-tail, or 
otherwise. 

'' 6. In respect of the said discharge and freedom of the subjects 
and their posterities, and that they shall be also discharged thereby 
of fines and Ucenses of alienations, respect of homage and relie& : 
a competent rent to be assured to the king, his heirs, and succes- 
sors, of greater yearly value than he or any of his predecessors had 
for tiiem all, which rent is to be inseparably annexed to the crown, 
payable at the receipt only. 

" 7. A convenient rent to be assm*ed to the lords for every 
knight's-fee, and so ratably. 

" 8. Commissions for the finding out of the tenures of the king 
and the subject, to be retmned, &c. 

^'9. Ideots and madmen to be in the custody of some of their 
kindred, &c., and not of the king, his heirs, or successors. 

" 10. The court of wards to be dissolved, with pensions to the 
present officers. 

''11. Provision to be made for regulating of gardien in socage, 
and that the ancestor may appoint gardiens, &c., and that no gar* 
dien shall make a grant to the King. 

" 12. Provision to be made that bishops shall continue lords of 
parliament, notwithstanding their baronies be holden in socage. 

'* 13. That the act shall be fitvourably interpreted for discharge of 
all wardships, &c. 

"Which motion, though it proceeded not to effect, yet we 
thought good to remember it, together with these considerations ; 
hoping that so ^ood a motion, tending to the honour and profit of 
the kmg and his crown for ever, and the freedom and the quiet of 
his subjects and their posterities, will some time or other ( by the 
grace of God ) by authority of parliament one way or other take 
efibct and be established (;)." 

28. The amount of the rent-charge which it was in contempla- 
tion to substitute for the king's feudal rights, was £200,000 a 
year (q) ; and since it appears from the accoimt which has been 

(/;) ^ ^^^ 202, 203. (7)1 Sincl. Hist. RereiL 288. 
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published of Jameses revenue, during the first fourteen years of his 
reign, that his ordinary income did not exceed £450,863 (r), it fol- 
lows, that at that time those fbudal rights of the crown were equal 
to nearly one-half of the whole revenue of the kingdom. 

It is to be observed, that in the plan ^ven by Lord Coke, tiie 
ren1>-charge proposed to be substituted in heu of the feudal profits 
and services was to be of " oreater yearly value than his Majesty or 
any of his predecessors haa for them all/' The reason of this will 
be apparent when it is considered that the benefit to the king's 
tenants would not be measured by the actual amount paid by them 
imder this head into the king's coffbrs, but would be considerably 
grater in this way. There was fi*om the nature of the thing al- 
most inevitably a great deal of waste, and not unfi'equently a great 
deal of hardship and oppression, which only ended in the utter ruin 
of the tenant. This is forcibly described by Sir Thomas Smith in 
the following passage of his Commonwealth; and this description, 
it is to be remarked, is not merely applicable to the earlier times, 
but to those of the writer, who was one of the principal secretaries 
of state to King Edward VI. and Queen Elizabeth. 

*^ When &ther is dead, who hath the natural care of his child, not 
the mother, nor the uncle, nor the next of kin, who by all reason 
would have most natural care for the bringing up of the infant and 
minor, but the lord of whom he holdeth his land in the knight- 
service, be it the Kin^ or Queen, Duke, Marquis, or any other, hath 
the government of his body and marriage, or else who that bought 
him at the first, second, or third hand. The Prince as having so 
many, must needs give or sell his wards away to other, and so he 
doth. Other do but seek which way they may make most advant- 
age of him, as of an ox or other beast. These all ( say they ) have 
no natural care of the in&nt, but of their own gain, and esj^ecially 
the buyer will not sufi*er his ward to take any great pains, either in 
study, or in any other hardness, lest he should be sick and die, be- 
fore he hath married his daughter, sister, or cousin, for whose sake 
he bought him, and then a!U his money which he paid for h\m 
should be lost. So he who had a &ther which kept a good house, 
and had all things in good order to maintain it, shall come to his 
own, after he is out of wardsliip, woods decayed, houses &llen 
down, stock wasted and gone, lands let forth, and ploughed to be 
barren, and to make amends, shall pay yet one year's rent, for re- 
lief, and sue ouster le nuxine^ beside other charges, so that not of 
many years, and peradventure never, he shall be able to recover, 
and come to the estate where his &ther left it " («)• 

(*•) 1 Sincl. Hist. BeveiL 244. 
(at) Commonw* b. 3, c.5. 
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Mr. Sustice Blackstone's eumming up of the whole matter will 
futher support the above proposition, viz., that the amount received 
by the lord would be an maaequate measure of the amount paid or 
lost in one way or another by the tenant. 

'' Besides the soutanes to which they were liable in defect of per- 
sonal attendance, which, however, were assessed by themselves in 
parliament, they might be called upon by the king or lord para- 
mount for aids, whenever his eldest son was to be knighted, or his 
eldest daughter married ; not to forget the ransom of his own per- 
son. The heir, on the death of his ancestor, if of full age, was 
plundered of the first emoluments arising from his inheritance^ by 
way of relief and pnmer seisin ; and if under age, of the whole of 
his estate during m&ncv. And then, as Sir Thomas Smith very 
feelingly complams, ' when he came to his own, after he was out 
of wardfship, his woods decayed, houses &llen down, stock wasted 
and gone, lands let forth and ploughed to be barren,' to make 
amends, he was yet to pay half a year's profits as a fine for suing 
out his livery, and also the price or value of his marriage, if he re- 
fused such wife as his lord and guardian had bartered for, and im- 
posed upon him ; or t^vicethat value, if he married another woman. 
Add to this the untimely and expensive honour of knighthood, to 
make his poverty more completelv splendid. And when, by these 
deductions, his fortune had so shattered and loiined, that perhaps 
he was obliged to sell his patrimony, he had not even that poor 
privilege allowed him, without paying an exorbitant fine for a 
license of alienation " (t). 

29. In the following reign, that of Charles I., the feudal rights of 
the crown were strictly insisted on, and great dissatis&ction was 
occasioned by the attempt to revive the ancient laws of the forests. 
A court was held almost every year by the Earl of Holland, as chief 
justice in eyre, and as no prescription could be pleaded against the 
king's title, the resumption of lands which had formed part of the 
royal forests, made great havoc with private property (w). This 
severity naturally renewed the public desire to obtain a commuta- 
tion, which is one of the means recommended in a treatise bearing 
the name of Noy, the attorney-general, forpermanentljr improving 
the revenue of <lie crown (jt). In the civil contest which followed 

( f ) 2 Comin. 7G. 

( M ) Hallam a Const. Hist. rol. 2, c. 8, pp. 18, 14. 

(x) Noy 8 Rights of tho Crown, 56, 56. But Sir John Sinclair says that this work, 
printed in a small 12mo. Tolume in 1715, under the title of "A Treatise of the Rights of 
the Crown, collected out of the Records in the Tower, the Parliament Rolls, and Close 
Petitions : Armo X. Car. Regis, 1634— By William Noy, Esq., then Attorney-General," 
was certainly written in the reign of James L, and most probably by Su* Robwt Cotton. 
1 Sind. Hist. ReTon. 231>, note (0* 
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between the king and parliament, it became necefisaiy for each 
party to raise a military force, without respect to kniehtHservice, 
from among their own partisans. And as knightHBernce, or mili- 
tary attendance, was a condition which attached to the holders of 
land, assessments were imposed by parliament on all real and per- 
sonal property to defray the expense of the military and naval 
force, which was continued during the Commonwealth* A differ- 
ent system of raising and maintaining a military force having been 
adopted, knight-service was abolished, whilst the profits of ward- 
ship, fines of alienation, and other feudal prerogatives, were col- 
lected during the whole period of the Commonwealth (y). The 
monthly assessments on land, and property tax, varied according 
to the exigences of the times, from £35,000 to £100,000 a month ; 
the proportion of the latter being £70,000 a month on England, 
£18,000 on Ireland, and £12,000 on Scotland; and as these 
were partly in the nature of a commutation for knight-service, 
and partly of a subsidy or extraordinaiv tax, it is important 
at the present time to direct attention to tne mode in whicn these 
assessments were levied. One of these enactments for 1656 is 
preserved in Scobell's Collection, Part XL, p. 400, from which it 
will be seen that the sum required was raised by a poimd rate on 
real and personal property, or " on all lands, tenements, heredita- 
'' ments, annuities, rents, profits, parks, warrens, goods, chattels, 
*' stock ( &rm ), merchandises, offices, or any other real or personal 
" estate whatsoever, according to the value thereof ; that is to say, 
"so much upon every twenty shillings rent or yearly value of 
" land, and real estate, and so much upon money, stock, and other 
" personal estate, by an equal rate, wherein every twenty pounds 
"m money, stock, or other personal estate, shiall bear tae like 
" charge as shall be laid on every twenty shilling yearly rent, or 
" yearfy value of land, as will raise the montmy sum or sums 
" charged on the respective counties, cities, towns, nnd places 
" aforesaid." From tne best information that can be obtained, it 
appears that during the Commonwealth, in the short period of 
nineteen years, there was raised in England about £83,331,198, or, 
one year with another, £4,385,850, which was nearly five times 
the amount levied in the reign of Charles I., the half of which wfts 
obtained by various contributions from the land (z). 

30. Immediately before the restoration of Charles II. the con- 
vention parliament passed an ordinance ( in the absence of the 
king ) for an assessment of £70,000 a month for three months. 
This ordinance was confirmed after the arrival of the king by the 
statute 12 Car. 2, c. 2., intituled, " An act for putting in execution 

fy) Sinclair, toL 1, p. 279. 
(z) Slnelair, toL 1, p. 286. 
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'' an ordinance mentioned in this act " (a). This asseBsment was 
continued for three months longer by two subsequent statutes, 
viz. by 12 Car. 2, c. 20, which granted £70,000 a month for two 
months, and 12 Oar. 2, c. 21, which granted £70,000 a month for 
one month. The preamble of the last-mentioned statute, the 12th 
Car. 2, c. 21, recites, that the assessment is granted in consequence 
*' of your majesty's urgent occasions, whilst your majesty's reve- 
<' nue stands unsettled, and your just rights and prerogatives in 
" point of tenures, and the use of the court of wards, are forborne " 
(&;. This is sufficient evidence of the intention of parliament to 
re-establish the monarchy with all its foudal incidents, as it ex- 
isted previously to the parliamentary Rebellion against Charles I. 

31. It appears from the Journals that the original intention 
was to raise the sums to be granted by way of compensation for 
the proposed abolition of the feudal revenues by an assessment 
upon the lands, which had previously paid those revenues. " The 
" main question beinff put, it was resolved (in a committee of the 
" whole House )that tne sum of one hundred thousands pounds a 
'' year, to be settled on the king's majestv, his heirs and successors, 
*' in lieu of taking away the courts oi wards and liveries, and 
" tenures in ccmite, and by knight-service, be generally charged 
" troon all lanos " (c). 

The apportionment had actually been made out. "A paper, 
** containing an apportionment of £100,000 per annum (d), to be 
" settled on his majesty in compensation for the coiuH; of wards 
" (being brought in by the Committee, to whom the same was 
" refen'ed ), was this day read, and is as foUoweth ; viz. 

(West Riding £2520 ( 
"Yorkshii-e ^ North Riding 1930 4 £5800 

(East Riding 1350 ( 

(a) Rot. Par. 12 Car 2, p. 1, no. 2. The preamble reoitea the cirouxnataneea under 
«wUoh the aot was passed : '< Whereas in the absence of his Majesty an ordinance of 
*' both houses of parliament was made, intituled, An ordinance of the Lords and Com- 
"mens for an assessment of seventy thousand pounds, by the month, upon England for 
<< three months, for the supply of the present occasions of the king*s majesty, and for and 
** towards the payment and satisfaction of the armies and navies continued for the de> 
''fence of this kingdom, and of other the necessary and urgent occasions thereof. Now 
« therefore, &c,, be it enacted," &c, 

(b) 12 Car. 2, c. 21 s. 1. 

(c) Conmions* Journals, May 25, 1660. 

(d) This undoubtedly was very much under the true value — X400,000, or rather 
£600,000, woidd have been nearer that, if it was £200,000 in the reign of James L There 
seems great probability that this was the reason why the court came so easily into the 
scheme of the excise, for if a nearly equal income could have been procured by the king 
from a rent-charge on the land, there is little doubt but he would hare preferred it. See 
Hampden's PampUel^ cited in the note to 4 Pari Hist. 149, 160. 
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"Devon 5000 

"Essex 4800 

"Kent 4800 

&c, &a, &c. («;" 

On the 13th of November several members moved to raise 
money by a land-tax ; and Mr. Eyre moved to raise £800,000, half 
by the excise, and the other half by a land rate (/). And again on 
the 19th of November 'nwiny members spoke strongly against the 
Excise, and in fiivour of a tax on land ; " which they said, ouglit to 
pay, and not to charge it upon tfie poor people, by way of E^xcie^* (c/), 

32 To the statement already given of the plans for the commu- 
tation of the feudal services, sanctioned by the authority of Lord 
Chief Justice Coke and Mr. Attorney-General Noy (A), it may here 
be added that Mr. Justice Blackstone has characterized the proposal 
of an annual rent-charge, or fee-&rm rent, as " an expedient seem- 
" ingly much better than the hereditaiy excise^ which was after- 
" wards made the principal equivalent for these concessions ^ (t). 

33. In the opiuion then of three of the most eminent lawyers 
that have ever appeared in England, and in the opinion of one 
hundred and foi*ty-nine members of the Convention Parliament, 
being only fewer by two than those who were of a contrary opinion, 
the proper and equitable equivalent for these feudal services was 
an annual rent-charge, bearing a fixed proportion to the true year- 
ly value thereof, a minimimi rate to be levied in time of peace, and 
a maximum rate in time of war, or according to the exigence of 
the state, as had been the custom from the foundation of the 
monarchy. But one hundred and fifby-one members of the Con- 
vention Parliament which met on the 25th of April, 1660, were of 
a different opinion, for they voted that instead of a rent-charge up- 
on their lands the people of England should pava tax of fifteen- 
pence per barrel upon all their beer and ale, and a proportionable 
stun upon other liquors eold ( and as a large proportion of the beer 
and ale consumed by those who voted womd be home-brewed, the 
tax would not touch them ) in the kingdom ( k). It was calcu- 
lated that this tax, together with the profito of wine licenses, 



(e) Oomm. Jonm. Nov. 8, 1660. 

(/) 4PftrLHi«t,144. 

(ff) 4 Pari. Hist 146. 

(h) The Treatiae on the Bights of the Crown mfty be oooaidered as of nearly equal 
auuority, whether it was by Noy or Sir Robert Cotton. 

(t) 2 Blaokst. Comm. 77. 

(k) 12 Car. 2, 0. 24, ss. 14, 15. 
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would produce from £200,000 to £300,000 a year, which was 
considered to be an ample compensation (Z ). 

34. From the following debate which took place on the occasion 
of passing this extraordmaiy measure, it wiU be seen that it was 
carried only by a majority of two, and that several members de- 
Uvered their opinions as to the equity of the tmnsaction in very 
imequivocal terms. 

" Nov. 21, 1660. — The Commons went a^ain on the business of 
the Court of Wards, when Sir Heneage Fmch opened the debate 
by moving, ' That the annual income to be settled on the King, in 
lieu thereof, might be raised by an excise on beer and ale, and to 
take away purveyances also. And that half of this excise might 
be settled for the king's life, and the other half for ever on the 
crown. ' This motion was seconded by Mr. Buckley and Mr. Piere- 
point ; but Sir John Frederick, Mr. Jolliffe, Sir Wm. Vincent, Mr. 
Annesley, and some others, spoke against it. The last-named 
gentleman saying, that if this bill was earned, every man who 
earns his bread by the sweat of his brow must pay excise, to excuse 
the court of wards, which would be a greater grievance upon all, 
than the court of wards was to a few. Sir A. A. Cooper spoke 
against the court of wards, and for the excise. Mr. Prynne, against 
the excise, saying, it was not fit to make all housekeepers hold in 
eapite, and to. free the nobility : and inveighed passionately, says 
the Diary, against the excise ; adding, tnat those lands which 
ought to pay, being held in capite, should pay still. Mr. Bamfield 
said, he was against an everlasting excise, and for laying the tax 
on lands in capite. Mr. Bainton also was against an excise, sayings 
if it was carried so, they might expect, that one time or other, there 
would be some strange commotions by the common people about 
it ; that, he was rather for keeping the court of wards, regulated 
in its proceedings, than submit to an excise, which, if it was kept 
up, an army must be so to sustain it. Sir Thos. Clarges was 
against the excise, saying, that the rebellion in Naples came from 
impositions and excises. This debate was ended by Serj. Maynard 
and Mr. Trevor, who both spoke for an excise, though the last said, 
that nothing but the couit of wards taking away should have 
moved him to it. At last the question bein^ called for, the House 
divided, the numbers 151 against 149, when it was resolved, ' That 
the moiety of the excise of beer, ale, cyder, perry, and strong 
waters, at the rate it was now levied, shall be settled on the king's 
majesty, his heirs and successors, in ftdl recompense and satis&c- 
tion for all tenures in capite^ and by knightHservice ; and of the 

(Q 1 8inoL Hist Beyen. 800, 801. 
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court of wards and liTeries ; and all emoluments thereby accruing, 

and in fiill satis&ction of all purveyance ' " (o).. 

35. In pursuance of the resolution, an act was passed, inti* 
tuled, " An act for taking away the court of wards and liveries, 
** and tenures in capite, and by knightnservice, and purveyance, and 
"for settling a revenue upon his majesty in Heu thereof "(/> ). 
It is rather singular that, notwithstanding the superintendence: of 
so able a lawyer as Sir Heneage Finch, who was then solicitor* 
general, and appears to have taken an active part in carrying 
through the measure, this statute should have been so loosely and in- 
accurately framed as it is. " The title of the act, " observes Mr. 
Uargrave, ** expresses that it was made for taking away tenure m 
eapite ; and the lirst enacting clause proceeds on the same idea. 
But had the act been accurately penned, it would simply have dis- 
charged such tenure of its oppressive firuits and incidents ; which 
would have assimilated it to free and common socage^ without the 
appearance of attempting to annihilate the indelible distinction be- 
tween holding immediately of the king, and holding of him through 
the medium of other lords "(y). And Mr, Maoox says (r)," It 
was intended by the statute 12 Car. 2, c. 24, to abohsh tenure by 
knightHBervice, whether of the king or of a subject, with the fruits 
and appendages thereof. " " But, " he adds, " there are some 
clauses m that statute relating to tenures, which, if I don't mistake, 
are worded in terms so complex and indistinct, that, like a two- 
edged sword, they cut both ways. " 

It may have been partly owing to this indistinctness, and partly 
to the supposition, that as the convention patriots were so anxious 
to relievfc the landed property of the kingdom from its oppressive 
incidents, they must have intended it to be impartial m their 
benevolence ; that at first it was imagincMl that the statute also 
discharged copyholds from their oppressive fruits and incidents, 
but in a case (b) which occurred soon after the Revolution, it was 
solemnly resolved, that the statute 12 Car. 2, c, 24, does not extend 
to copyholds ; and the reason given is, that " it might be very pre- 
judicial to lords of manore.^^ 

36. It is observable, that whereas in the reign of James I. the 
value of these feudal profits had been estimated at £200,000, they 
were now estimated oy the promoters of the commutation at only 
£100,000. It is diflicult to account for this on any other prin- 
ple cithan that the convention parliament, feeling the weight and 

00 Parliamentary Historv, vol. 4, pp. 148, 149. Comm. Joum. Not. 21, 1660. 
CpJ 12 Car 2, c. 24. (9) ^argr. Co. Litt. 108, ». n. (6) (rj Ezoh. 4«2, note (6) 
(») Clenoh v. Codmora, iu C.B. in 3 W. A M. Latw. 871. 8 Lot. 896. Comb. 268. 

K 
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influence whidb they then poBsessedy were disposed to obtain as 

good a bargain as they could (^). And it is to be remarked that 
le reyencie, vis. the exctse, which they substituted for that which 
was withdmwD, amoimted to much nearer £300,000 (u) than 
£100,000, whidi together with the revenue arising from the 
crown lands, would not bear so large a proportion to the whole 
pubHc revenue at that time as the revenue derived from laud did 
to the whole revenue in the time of James I. But if the amount of 
revenue derived from land in the shape of various assessmentSy or 
land-tax, imposed during this reign be taken into account, the pro- 
portion of the taxation &lling upon land cannot at this time, I 
appr^end, be considered as smaller than it was in the reign of 
James I. (a). Whatever difference of opsnion may exist as t-o the 
exact proportion of the amount of these assessuxents, which was 
raised from land, there cannot, I apprehend, be a doubt that the 
proportion of that amount which was derived from land was con* 
sid^rable ; indeed sufSciently lar^e to make, when taken together 
with the crown lands revenue and the revenue substituted for the 
fi^udal profits, the proportion of the whole pubHc revenue derived 
from land qiat« as large as it was in the reign of James I. 

37. The above act ( 12 Car. 2, c. 24 ), which abolished the court 
of wards and liveries, and tenures in capitPy and by knightnservice, 
&c., completely altered the iundamental element of the constitu- 
tion of this cotmtry . The government of England previously to 
that act was a feudal monardiy, the very essence of which is, that 
the public expenses of the government, both in war and pe€u;e, 
shall be defrayed by the various feudatoiies, the deficiency, if any, 
oeing provided for out of the pubUc property in laud vested in the 
monarch for the time being, and by taxes or subsidies gianted by 

EarHament, and levied on the land and personal property of the 
in^om. This x.ct gave to the feudatones of England a complete 
discnarge, as the lawyers are in the habit of very correctly work- 
ing it, from the oppressive fruitfi and incidents of their tenure. It 

(0 See ante, § 31, note (d). (u) 1 Siiiol. Hist ReveiL 802. 

(9^ See \% Oar. 2, c. L Rot. Par. 12 Gar. 2, p. 1, nn. 2, an ordinance for aa assessment 
of £70,000 a month for three months. Also 12 Gar. 2, o. 20, for raising £70,000 a month 
for two months. 12 Gar. 2, c. 21, £70,000 for one month, and 12 Gar. 2, o. 26, for levring 
arrears. Also 12 Gar. 2, o. 27, granted £70,000 a month for six months. Also, 12 Gar. C 
C.28; ISGttT. 2, Stat 2,0.8; 16Gar.2,o.9; 16 A 17 Gar. 2, o. 1 ; l7Gar.2,o.l; 17 Oar. 
2, c. 9 ; 18 & 19 Car. 2, c. 1 ; lOGar. 2, c. 13 ; 22 & 23 Gar. 2, c. 8 ; 26 Gar. 2, c. 1 ; 29 Oar. 
2, c. 1 ; 30 Car. 2, c. 1 ; 31 Car. 2, <s. 1. Of the statutes above enumerated, the 12 Car. 
2,0.1,0.20,0.21,0.27; 13Gar. 2, stat. 2, c. 3; 16& 17Gar.2, c. 1 ; l7Gar,2,c.9; 17 
Gar.2,c.l; 18 & 19 Gar. 2, c. 1 ; 19 Gar. 2, o. 18 ; 25 Gar. 2, e. 1 ; 29 Gar. 2, c. 1 ; 80 Oar. 
2, o. 1 ; 81 Gar. 2, c.l , were on the same principle as the monthly assessments during the 
Oovmoeweaiih-^the prtaoiple^ tul tf fixing the specific sum or amowU to be levied — 
whereas the 12 Gar. 2, o. 28. the 15 Car. 2, o.9,and the 22 A;28Gar. 2, o. 8, were moroonthe 
prinoiple of the anoient snbsldy, (he rate per pound being fixed, the whoU amount not fixed. 
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confirmed to them their rights, discharged fi-om the correlative ob- 
ligations ; and thus created the moral and legal anomulj of rights 
without obligations — an anomaly which cannot exist without a 
legal and logical absmxlity, and a moral fraud. 

38. In fix ng the ordinary revenue in the reign of Charles II. at 
£1,200,000 a year (y), parliament made no provision for the 
maintenance of a regular naval or militaiy force. The army was 
looked upon with apprehension or jealously, affording a constant 
subject of complaint and remonstrance from parliament, and of 
suspicion to the public (z). But as at that time it had not been 
determined to exempt the land from all taxation, the charge for 
the support of the various le\ne8 of troops, and the building of 
ships, during this reign, was still defrayed by monthly assess- 
ments on real und personal estate, on the principle established 
during the Commonwealth, already explained ( 21* ), and on three 
occasions only by an attempt to revi\ e the ancient method of 
subsidy (a ),which was resorted to for the last time in 1673, an4 
discontiuued from having become so improductive, that estates 
from £3000 to £4000 a year did not pay auove £16 for all the four 
subsidies. And as these burdens were borne almost entirely by 
the landholders, it made them always most desirous to terminate 
the various wars which were entered into, whilst, when the naval 
and militaiy expenses of the state were m the subsequent reigns 
defrayed out of the general revenue, principally raisud on articles 
of consumption, it is found that the landholders were the zealous 
supporters of war of long duration. 

39, It was impossible that the abolition of the feudal services 
without any equitable equivalent, which amounted to the aban- 
donment of about one-half of the public revenue, without any 
compensation whatever therefrom, should not have been moat 
^evously felt by aU classes of the community, except the land- 
holders. Accordingly we find that during the of reigns Charles 
II. and James II., not only the system of taxation was complained 
of, but also that the amoimt was greater than the country could 
bear ; and the partisans of William III. having held forth the al- 
teration and reduction of taxation as a strong motive for a change 
in the government, it became necessaiy, when the Revolution was 
accomplished, to return to the principle of a direct assessment on 
pro )eity, and to gratify the people with the abolition of the ob- 
noxious duty of hearth-money (6). The Convention Parliament 

fy) It is important to observe, that this amonnt of revenue was equal to the twelve 
monthly assessments on propertj as fixed by the Commonwealth* 
(zj Hallarn^ Con. Hist. c. 11. 
(aj See ante. § 86, note (x). 
{b) 1 Sincl. Hist. Reven. 406, 407. 



assembled February 13, 1689, and on the 18th resolved to grant a 
present aid of six montlilj asses&inents (on real and personal pro- 
perty ), at £68,820 19<. a month, making together £412,925, to be 
levied according to the proportions in 31 Car. 2, c. 1, 1679, which 
received the royal assent March 21, and became the statute 1 W. & 
M. c. 3. And as a inrther proof that it was again intended to raise 
the revenue chiefly from property, Parliament next proceeded to 
fraihe a new principle of assessment, that for the first time exempt- 
ed stock an land fiom being rated as other chattels personal, which 
sufficiently exhibits the influence of the landed interest at that 
time. By the statute 1 W.&M. sess. 1, c.20, ss. 1,2, an aufwas 
granted of twelve-pence in the pound on the yearly value of all 
personal estate (** except debts and the stock upon lands and such 
** goods as were used for household stuff" ) (c) and also upon offices 
or employments (except offices in the army or navy ) (cQ. And all 
lands, tenements and nereditaments were charged for one year with 
the sum of twelve-pence for every twenty shillings of the true yearly 
value. '' And all and every person and persons, bodies public 
*' and corporate, guilds, mysteries, fraternities and brotherhoods, 
'* whether coi-poratc or not corporate, having or holding in his, her 
** or their actual possession, any manors, messuages, lands, tene- 
" ments, or other the lands or premises, shall yield and pay unto 
" their majesties the sum of twelve-pence for every twenty smllings 
'' by the year, which the said manors, messuages, lands, tenements, 
** hereditaments and other the premises are now worth, to be 
" leased, if the same' were truly and bond fids leased or demised, at 
<< a rack-rent, and according to the full true yearly value thereof, 
" without any respect had to the present rents reserved for the same, 
^ if such rents have been reserved upon such leases or estates made, 
*' for which any fine or income hath been paid or secured, and 
" without any respect had to any former rates or taxes there- 
" upon imposed ** («). 

The commissioner appointed for putting the act in execution 
were directed to issue warrants " to two at the least of the most 
*' able and sufficient inhabitants of each parish, township or place, 
** within then- respective districts, thereby appointing and requir- 
~ ing them to be assessors of all and every the rates and duties by 
^' the act imposed." And the said assessors were '' to ascertain 
** and inform themselves, by all lawful ways and means they could, 
** of the true and full rate and valuation of the true yearly rents 
'^ and profits of all manors, messuages, lands, tenements, as also all 

(c) SMt 1. 
((Q Sect, 2. 
(«) Stet 8. Record Coiiimi«ioiiei9* Bditioo of the 3ta^tei, 
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** quarries, tnines of coal, tin or lead^ all iron works and salt works, 
^allom mines or works, parks, chases, wc^rens, woods, under- 
'' woods and coppices, fishing tithes, tolls and other heredita- 
'' ments, of what nature or kind soever, situate, lying and being, 
** happening and arising within the limits of those places with which 
** they should be charged ; and being so thereof ascertained, they 
" were to assess all and every the said manors, messuages, lands, 
** tenements and premises before appointed to be charged, after 
'* the rate of twelve-pence for every twenty shillings of the true 
** yearly value, as the same were let for, or were worth to be let/or^ 
** <U the time of aeseeeing thereof ae aforeeai/cF* (f). 

And by the 1 W. & M. sess. 2, c« 1, an atd of two shillings in the 
pound for one year was granted. This grant was in me same 
terms and words as those quoted above, of the stat. 1 W. & M. 
sess. 1, c. 20, only with tho substitution of two shillings in the 
pound for twelve-pence, or one shilling in tlie pound ; and in the 
first-mentioned act, the names of the commissioners for putting the 
act in execution are not inserted ; only they are to be persons resi- 
dent, having real estates to the value of one hundred pounds a 
year, in the counties or shires for which they should be nominated 
commissioners (g); whereas in the latter, as in most or all sub- 
sequent acts, they are inserted at full length ; and it may be added, 
that rhey are usually very numerous, forming apparently a majo- 
rity of the wealthier landholders of each county. 

By the 1 W. & M. sess. 2, c. 5. an additional aid of twelve-pence 
in the pound was granted in the same terms as the last-mentioned 
aid of two shillings in the pound. 

The above three aids then together would amount to a tax for 
the year 1689-90 of 4«. in the pound on the true yearly rental of 
real property, and 24«. for every £100 of pei-sonal propcity (except 
debts, stock on landy and household goods ) ; or 4«. in the pound on 
£6, the then legal interest of money, thus rating both descriptions 
of property alike, which produced £2,018,704 (A). 

40. The landed interest having succeeded, since 1660, in 
tlirowing off entirely the old feudal burdens of the state from their 
own shoulders, were determined to use every exertion to keep 
those or any similar burdens from being laid on them in lieu there- 
of. They procured an instruction to the committee of supply, 
that no money should be raised upon land without the special 
leave of the house (t) ; but notwithstanding, the government per- 
sisted in the measure. 

Sects. 

1 W. ft M. seas. 1, c. 20, t. r>. 
5 Pari. Hint. A.ppon-'ix xix. 
[0 1 SiBol. Hist. RereiL 411. 
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On the Slot of March, 1690, the Honee went into a grand com- 
mittee on the supply. Upon Sir W. Stricklaud*8 motion ( April 2% 
"That the Supply be not raifled upon Land-Tax," Mr. Swynfin 
said " As to t/ie argunimU aaainat land-tax^ I Juxoe been here t/te best 
**part of twenty years^ and all the proieots woidd never do. Tite way of 
** our aneeetors has always been upon land^ and they abhorred excise and 
" all other projects, I wish we prove wiser than they. We had a 
" war with the Dutch, as now we have with th^ French, and it was 
** carried on no other way but by land-tax* I am uot for saving 
** our lands to enslave our persons by excise " (J). And King 
William, in his speech to both Houses on the 25th of November of 
the same year, intimated something very much to the same effect 
as the above. " It is high time," observed his majesty, " to put 
" you in mind of making some proviBion for the expense of tlie 
" civil government, which has no funds for its support, since the 
'* excise, which was designed for that service, ana also the other 
" branches of the revenue, have been applied to other public uses ; 
" and, therefore, I earnestly recommend it to your speedy cousi- 
" delation " (k). Again, in his speech on opening the session of 
1695, his Majesty said : '* The funds which have been given have 
" proved very deHcient. The condition of the civil hst is such, 
^ that it will not be possible for me to subsist, miless that matter 
^ be taken into your care " (/). And pursuant to this part of the 
king's speei'h, the commons settled funds for the supply of the 
deficiency alluded to by his majesty, of which funds the principal 
was a laud-tax of four shillings in the pound (m). 

41. In 1690, by the statute 2 W. & M. sess. 2, c. 1, an aid is 
panted to their majesties of the sum of £1,651,702 18«., which is 
directed to be " assessed equally by a pouad rate upon all lands, 
'^ tenements, hereditaments, annuities, rent-charges, and other 
" rents, parks, warrens, goods, chattels, stock, merchandizes, offices 
** (other than military offices, and offices relating to the navy, under 
*' the command of the commissioners of the Admiralty, and officers 
^ within their majesties' household ), tolls, profits, and all other 
" estates, both real and personal " (n). 

In 1691, by the statute 3 W. & M. c. 5, another aid of £1,651,702 
18«. is granted to their majesties in precisely the same words as 
those of the last-mentioned statute. 

It will be perceived, that these two last statutes are a departure 
firom the principle of its three immediately preceding ones, and 

0') 5 PurL Hilt 662, 670^ 571, 572. 
Oc) 5 Pari Hisk 652. 

6 ParL Hilt. 964. 

m) n>id, 964. 

n) Sod 5. 
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that a lees mm wu graatod than had bem raia^d uadar tham, YV- 
the 1 W. & M. 8686. 1, c 20, the 1 W. & M. aesa. 2, a 1, and the 
1 W. & M. 8688. 2, c. Sy by which a rate of 4«« in the pound ia to be 
levied on the fnll bond fide rental of the land in the kingdom ; 
whereas in the two latter viz. the 2 W. & M. seas. 2, c. 1, wd the 
3 W. & M. c. 5, a fixed sum is to be made up out of tlie cvnnual 
profits of all the property real and personal, of the kin^dipio, includ- 
ing stock on land, as by 1 W. & M. c. 3, whilst anomer pnncipjey 
a sort of modification of this last, wa8» aa we shall see, introduced 
afterwards, by which stock on lands is exempted, and the pote on 
other personal property is Jiaed; but that on land, and other real 
property, is not fixed, being made to depend (at least by the 
words of the act, though it appears the practice was otherwise ) on 
the proportion of the whole amount specified, that remained to be 
made up after the personal property had paid its giiota. 

42. In 1692, Parliament again returned to the principle of the 
three statutes above specified, of the 1 W.& M. sess. 1, c. 20, se98. 
2, c. 1, and sess. 2, c. 5. The «tatut« 4 W. & M. c. 1, granted an 
aid of 4$. in the pound on the true yearly value of real proper^, 
and 24s. for every £100 personal properly ( exc^t debts, stock 
upon land, and household stuff), or 4s, in the poimd on £6, ihe 
legal interest of monev at that time. The following words of this 
act, 4 W. & M. c. 1, show that the tax was intended to be a bond 
fide tax on the full yearly value at the time, " according to the full 
*' true yearly value thereof, without any respect had to the present 
** rents reserved for the same, if such rents have been resei-ved 
** upon such leaaee or estates made, for which any fine or income 
** hadi been paid or reserved, or have been lessenea or abated upon 
** consideration of money laid out, or to be laid out, in improve- 
'' ments, and without any respect had to any former rates or taxes 
"thereupon imposed, or making any abatement in respect to 
" reparations, taxes, parish duties, or anv other charges what- 
** soever " ^/). And the commiBsioners wno were appointed in 
every district by the act for the more effectual putting ot the act in 
execution, were ordered to direct warrants to two of the most 
sufficient inhabitants of each parish, &c^ requiring them to be 
assessors. And the said assessors were requu*ed to inform them- 
selves by all lawful ways and means of the true and full yearly 
value of all real propei-ty lying within the limits of those places 
with which they snould be charged : nnd being so thereof ascer- 
tained, they were to assess all tJ)e said real propeity. "aft^r the 
rate of four shillings for every twenty ediillings of the full yearly 



(i) S«et. 4 ; bat soc. 3 in the Rfcord CommiMioiien* edition of the Statatei. 



it 



a 

* value, as the same were let for, or worth to be let^ at ths time of 
** asaesring thereof ^^ (jii). 

The act does uot say " the fiill yearly value at the time of t/uspas" 
" sing of tide act^^ but " the full yearly value at tlie time o/aeeeesing 
*" thereof r 

As &r then as the words ^f their laws enable us to judge of their 
meaning and intention, the framers of no inconsiderable portion of 
that system of government, which is generally understood when 
we say the English Constitution, certainly intended that the tax 
which the land was to pay, was to be a certain proportion of the 
** full true yearly value thereof at the time of aeeeesing thereof ^^ not a 
proportion of a nominal yearly value thereof. 

43. In 1693 (n), 1694 (o), and 1695 (t>), the same enactments 
were made as in 1682. In the 5 W. & M. c. 1, the commissiontirs 
under the 4 W. & M. c. 1, were re-appointed, 'i'he words above 
cited from the act 4 W. & M. c. 1, were again used in this act, 

5 W. & M. c. 1, viz. " of the full yearly value as the same are let 
'* for, or worth to be let, at the time of assessing thereof** (y). In the 

6 & 7 W. & M. c. 3, the names of the commissioners for putting 
the act in execution are again inserted : and the 8th section again 
contains the important words, " of the fidl yearly value as the 
** same are let for, or worth to be let, at the time of assessing thereof ** 
(r). The statute passed in the following year, the 7 & 8 W. 3, c. 5. 
likewise contains the same words, " after the rate of four shillings 
" for every twenty shillings of the full yearly value as the same 
" are let for, or worth to be let, at the time of assessing thereof " («). 

It is quite clear from these data that it was not the intention of 
the fi-amers of the original land-tax acts, the legislators who made 
and passed the Act o1 2Settlement, and the otlier acts that form the 
principal parts of the present fabric of the English Constitution, 
that the land-tax should be levied to all time, on a valuation of the 
land made in 1689, or 1692. On the contraiy, the words of the 
successive acts in 1689, and from 1692 to 1696, declare as plainly 
and unequivocally as words can be made to declare, that the 
valuation upon which the rate of 4s. in the pound of yearly rent 
should be levied, should be the full true yearly value at the time of 
making the assessmefiU 

(mi) Sect. 8 ; bat sect. 5 in the Record Commisaionen* edition of the Statntes. In the 
common printed editions of the Statutes, this ia the only one of the l&nd-tax aots of which 
more than the title is printed : a oironmstance which faTours the oonunon notion, thai it 
forms the basis of the present land-tax. 

(n) 6 W.AM.C.1. (o) 6& 7W.&M.C.8. (;>) 7&8W.&M.0.6. 

(?) 5 W. drM.0. l,s.8. (r) 6 ft 7 W. A M.c8,a.S. 

(«) 7 A 8 W 3, c. 5, s. 8. 
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44. This conclusion is further supported by the probabili^ that 
this land-tax was intended as Bonie adequate compensatioij u>r the 
withdrawal of the feudal profits from the service of the state. In 
which case, as the feudal profits, from the very natiure of them, 
were arowiug profits, it could never have been intended to substitute 
a scafe of compensation, based on stationary, not growing profits, 
the effect of which would be, to substitute a nominal in the place of 
a real compensation. 

The assessment of a fixed rate on the true yearly value of real 
and personal estate at this time, without fixmg a limit to the 
amount in any one year to l»e raised therefrom, would certainly ap- 
pear to have had reference to the establishment of a new and per- 
manent annual revenue from land and other property, as a com- 
pensation for the exemptions which had been made by the 12 Car. 
2, c. 24, without any equitable equivalent having been granted ; 
and the more especially as a land-tax has been granted annually 
from 1689-90 to the present time. The six monthly assessments, 
granted at the commencement of the reign of William and Mary (t)^ 
were evidently granted as an extraordinaiy aid, on account of tne 
then exigencies of the comitry ; but the property tax of 4«. in the 
poimd was imdoubtedly a reimposition of the peace estabhshment 
assessment, which had been levied in the latter years of the Com- 
monwealth, in lieu of knight-service, and the other feudal incidents, 
which liad been abolished. We have no means of ascertaining the 
rate in the pomid at which the various land and property tax 
assessments were levied in England and Ireland during the Com- 
monwealth, but as the official valuation on which the quota for 
Scotland was levied lias been preserved, we can speak with cer- 
tainty on that point. The valuation of Scotland is considered by 
Sir John Sinclair and other inquirers to have been fiiirly and bond 
fide made at the time, according to the true amiual value. The 
land rental was returned at £317,018, and as the royal burghs 
were rated at onenaixth, the rateable value of property would be 
£369,851. Thus the maximum assessment of £12,000 a month 
for twelve months was equal to 38 per cent. ; and as £6000 a 
month, or £72,000 a year, or 19 per cent., was the ordinaiy peace 
estabhshment contribution from Scotland, it follows that, allowing 
for the expense of collection, at least 40 and 20 per cent., or 89 and 
4kB, in the pound had been levied under the respective circum- 
stances. From this it would appear, that 4«. in the pound was con- 
sidered the minimmi commutation in lieu of the exemption from 
the performance of the feudal conditions on which the land had been 
hela. And considerable as that may now appear, it is undoubted- 



(0 1 W.&M. ■•■■.1,0.3. 
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Ij triflmg to the benefit conferred on landholders for the relief 
from 80 many onerous and vexatious obligations. 

45. In 1696, alterations were again made in the land-tax act. 
The statute 8 & » W. 3, c. 6,granted d<., and the statute 8 & 9 W.3,c. 
24, an additional Is. in the pound on the true yearly value of real 
estate, which together made the same rate as in the four previous 
yearsy and in 1689. The statute 8 & 9 W. 3, c. 6, imposed first a 
poll-tiax of 4«. 4d on all persons " of what estate, degree, age, sex 
or condition soever " (u), not receiving alms " of the parish where 
they dwell ;" than over and above the said poll-tax an additional 
personal tax of from IM, in the poimd to 4«. 4d. in the pound, ac- 
cording to the respective condition of the parties (a). Then per- 
sonal estate over and above the said personal duties, was to pay 
£1. 5«. for every £100 (y). The next two sections (ss. 7 & 8) re- 
late to wholesale and retail traders, and farmers and graziers, &c, 
and make an instructive distinction between these respective 
classes of employers of labour and capital ; for wholesale and retail 
traders, over and above the said personal duties, were to pay 
£2 10«. for every £100 of stock in trade (^), while fcirmers, graziers, 
&c., over and above the said personal duties, were to pay 12^. for 
every £100 of quick (live ) stock upon land (a). And then the 10th 
section, after the foUowiiig remarkable recital, viz." to the intent 
" the injustice and partiaUty which hath been manifestly practised 
" in former taxations upon land may be avoided and remedied in 
" the assessments upon lands, tenements and hereditaments, in- 
" tended to be made oy virtue of this act," enacts, that all manors, 
lands, quarries, mines, parks, fishings, &c., annuities, rent-charges, 
£c., as well within ancient demesne as without, shall be charged 
with the sum of 3^. in the poimd (b); and the same minute direc- 
tions are repeated to ascertain tne actual value at the time of 
levying the tax. But in one clause, which has been before 
quoted, the words somewhat vary : " And the said assessors being 
" so ascertained of all and singular the premises aforesaid, they are 
" to assess all and every the said manors, messuages, lands, tene- 
'^ments and premises, befoie appointed to be charged after the 
" rate of three shiUings for every twenty shillings of ttie ftdl yearly 
" value, taking care ( where it can conveniently be done ) to des- 
** cribe the names of the manors, &rm8, or other entire things, tl*at 
" shaU be so charged'* (e\ It is to be observed here, that the words 
which, in the previously cited acts, followed the words " every 
" twenty shillings of the frill yearly value," viz." as the same are let 

(«) Boot. 1. (f) Sects. 2, 8, 4, 5. (y) Sect 6. (z) Seei. 7. 
(a) Seot. 8. (h) Seot. 10. (e) Seot. 14. 



^ ibr, or worth to be let, at the time of aAoeesing thereof,'* are omit- 
ted, and other words, merely enjoining exactness of description as 
to the names, are substituted in tlie place of them. 

46. In 1697, a totally different plan was adopted. By the 
statute 9 W. 3, c. 10, a fixed sum, as m the caHe of tne assessments 
before mentioned, was granted, viz. £1,484,015 Is. ll}d. And 
first, pergonal estate (except desperate debts, stock on land, 
housenold goods, and loans to his majesty ), and employments of 
profit (except militaiy and naval ) were to pay 3«. in trie pound 
(d). 1 hen lands, tenements, &c., were to be "charged with as 
** much equality and indifferency as was possible by a pound rate, 
'*/<w or tcwarda tfie said several and respective sums ofnioneu by this 
" act set and imposed!^ (e). Instead of the precision with which the 
former acts required tne real property to oe rat^d, according to its 
true and full value at the time, in the present act (which has been 
made the precedent for all succeeding ones ) all reference to the 
actual value of the property was avoided by the clause's being 
fi*amed in the following words : " which said assessors are hereby 
** strictly eujoined and required with all care and diligence, to 
assess the full sum given them in charge respectively, upon all 
reckdy money debts, personal estates, offices and employments, 
" accord ng to this act, and by an equal poxmd rate upon all man* 
ord, lands, tenements, rents, hereditaments, and other the pre- 
mises within the limits, circuits and bounds of the respective 
" parishes and places for which they shall be so appointed assessors 
•• as aforesaid ** (/). That is, after the levy of a fixed rate has been 
made upon all personal property, any deficiency there may then be 
in the amount specified by the statute, is to be made up by what is 
termed a " pound rate '' on real property. But nothing is said 
respecting tne valuation of the real property on which such rate is 
to be levied ; consequently, the last valuation made must be refer^ 
red to, wluch valuation continued the last from that time to the 
present. 

47 In the following year (1698), the same sum of £1,484,015 
Is. lid. was voted and ordered by parliament to be raised in pre- 
cisely the same manner ; and the only exception that I have obser- 
ved for the hundred years fi-om 1697 to 1798, when the amount 
then levied was made perpetual, to the mode now adopted, is in 
the first Anne (1702), which specified the amount, but I do not 
find that any rate is to be levied on any personal property, except 
public offices — which shows that the principle of the enactment of 
1697 has continued to be approved of by a majority in parliament : 
thus depriving the state of a growing revenue in proportion to the 

(d) SeeU 2, (e) Seet 3. (/) Sect 7. 
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increased yalue of property, which undonbtedly was the intention 
of parliament in repeatedly enacting that the rate should he levied 
on the iull true yearly value, at the time of making the assesB- 
ment. 

Tlie following table presents at one view the amoimts annually 
levied in England, from the Revolution to the present time, on 
lauds and other real and personal property, by various acts, in the 
natiu-e of and under those commonly called the land-tax. In ad- 
dition, since the Union with Scotland in 1706, for every sum of 
£1,997,763 contributed by England, the quota of the latter has 
been £48,000, and in like proportion for any greater or lesser sum. 
Thus by 

1. 

1 W. A M. c. S, 1689— Real and Peraonal estate to oontribnte £68,820 a 

month for six months, as by 29 C. 2, o. 1, to be 
asseased eqnallv, by a ponnd rate on all landa, 
tenements, hereditaments, annuities, rent-charges, 
and other rents, parks, warrens, goods, chattels, 
stock, mercliandise, offices ( other than military 
or nayal ), tolls, profits, and all other estates, 
both real and personaL Personal estate being 
rated, not on the yalne, but on £6 per £100, the 
interest thereof, thus rating both descriptions of 
property alike. Produced £412,925 

2. 

1 W. ft M. c. 20, 1689 — 1«. per £1 on Real estate assessed on the bond fidt 

rack-rent, and personal estate 6«. for every £100 
of value tiiereof, or 1«. in the pound on £6, the 
then legal rate of interest ( debts, stock on land, 
and household goods, exempted) Produced f 496^108 

1 W. ft M. sess. 2, c. 1 — 2«. per £1 on Real estate, and Personal estate 

12«. per £100, as above. Produced f 1,016^ 782 

1 W. ft M. sess. 2, c. 5, 

1689 — 1<. per£l on real estate, and Personal estate 6<. 

per £100 as above. Ptodueed f 607,866 

8 

2 W. ft 11 sess. 2. c. 1, 

1690 — Real and personal estate,including stock on land, 

to contribute by an e<iual pound rate, as by 1 W. 
ftM.0. 8,the specified sum of 1,651,702 

8 W. ft M. c. 5, 1691 ...Ditto ditto ditto 1,651,708 

4. 

4 W. ft M. c. 1, 1692 ...4«. per £1 on Real estate, assessed on the bmnSi fide 

rack-rent, and Personal estate 24«. per £100, or 
4«. in the pound od £6, the annual value thereof ; 
stock on land and household goods exempted. 
Produced t 1,922,712 

5 W. ft M. 0.1, 1698 Ditto ditto Produced f 1,918^488 

6 ft 7 W. ft M. c. 8, 1694Ditto ditto ditto... f 1.860,089 

7 ft 8 \V. 8, c. 5, 1695.. .Ditto ditto ditto... f 1,786^48 
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6. 

8 ft 9 W. 8, o. 6, 1696.. .8«. per £1 on Real estate, and Personal estate 25t. 

per £100 (also a poll and wages taz^. Pro- 
duced t £1,244,789 

8 ft 9 W. 8, 0. 24. 1696, Is per £1 on Real estate, ad litional, which raised 

the rate to the same as in the four previous yean. 

Produced ; t 418,646 

6 

9 W. 8, o. 10, 1697 18s per £100 of Personal estate, or 8# in the pound 

on £6 per cent the annual Talue thereof, and Real 
estate by a pound rate, the residue of the specified 
sum of t 1,484,015 

10 W. 8, 0. 9, 1698 18«. per £100 of Personal estate, or S$. per £1 on £6 

per cent. Real estate the residue of the specified 

sum of t 1,484,015 

11 W. 8, c. 2, 1699 12«. per £100 of Personal estate, or 2« per £1 on £6 

per oentb Real eatate, the residue of the specified 

sum of t 989,965 

12 ft 18 W. 8, o. 10 

1700*1 18« per £100 of Personal estate, or d«. per £1 on £6 per 

cent. Real estate, the residue of the specified sum 

of t 1,484,948 

7. 
1 Anne^ stat 2, o. I, 

17Q2.... 4f. per £1 on Salaries of Public Officers, except mili- 
tary and naval ; Real estate to contribute the re- 
sidue of the specified sum of 1,979,981 

8 

InduaiTe 1708-12 24s. per £100 of Personal estate, or 4s. per £1 on £6 

per cent. Real estate, the residue of the specified 

sum of ♦ 1,979,981 

InolnsiTe 1718-15 10s. per £100 of ditto, or 2s. per £1 on £5 per cent. 

Real estate, the residue of the specified sum of ... * 997,822 

1 Geo. I, c. 81, 1716, 20s. per £100 of ditto, or 4s. ditto • 1,998,157 

Inoluaiye 1717-21 ...15s. per £100 of ditto, or 8s. ditto * 1,494,210 

InclusiTe 1722-25 ...10s. per £100 of ditto, or 2s. ditto * 995,435 

IncluaiTe 1726-27 ...20s. per £100 of ditto, or 4s. ditto * 1,993,157 

InclusiTe 1728-29 ...15s. per £100 of ditto, or 8s. ditto * 1,494,210 

Indusire 1780-31 ...10s. per £100 of ditto, or 2s ditta . » * 995,435 

Inelusire 1732-33 ... 5s. per £100 of ditto, or Is. dtto ♦ 497,717 

InclusiTe 1784-39 ...10s. per £100 of ditto, or 2s. ditto * 995,435 

InclusiTe 1740-49 ...20s. per £100 of ditto, or 4s. ditto. • 1,993^157 

InclusiTe 1750-52 ...15s. per £100 of ditto, or 3s. ditto • 1,494,210 

InclusiTe 1753-55 ...10s. per £100 of ditto, or 2s. ditto * 995,435 

InclusiTe 1756-66 ...20s. per £100 of ditto, or 4s. ditto ♦ 1,998,157 

InclusiTe 1767-75 ...15s. per £100 of ditto, or 3s. ditto « 1,494,210 

InclusiTe 1776-1888 20s. per £100 of ditto, or 4s. ditto • 1,989,673 

InclusiTe 1834-42 ...Real estate X to contribute the specified sum of .... * 1,989,678 

t The amounts produced bT the assessments under these acts are taken from a general 
abstract of the public reTonue during the reign of William III. giTen in Appendix xiz. 
ToL 5, of Hansard's Pari. Hist. 

* These sums may be taken as the aTorage of the re^pectiTc Tears, not including the 
quota contribttierl from Scotland. The amount redeemed since 1798 is still included, as 
the annual payment was sold for a Talue equal to it. 

X Personal estate was exempted by 3 W. 4, e. 12, but according to Mr. Wood's STidence 
(48% it had not ia practice been aa teii ie dy although tfa* itatutea required it to be so. 
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48. Altogether it seemB very strange that thifi tax, which was 
voted every year from the 9th of \Mlliam III. to the 38th of Georce 
III., that is, from 1697 to 1798, a period of a hundred ^ears, shomd 
have received the name of " the Land-tax," it being, in fiict, a tax 
compounded of a general property-tax and a special income-tax, t. 
e. a tax, 1st. on all personal property, except stock on land, and a 
few other trifling articles ; 2dly, on public official incomes, except 
militaiy and naval ; 3dly, in tfte event of the specified stmi not being 
made up from the ahove two sources^ a tax on real propei^ty toas to make 
vp the residue nr deficiency. It is quite clear that when the personal 
property of the kingdom became verjr considerable, as it did to 
wards tne latter part of the above-mentioned period, the sum of two 
millions would be easily raised from that, at even the lowest of the 
above-mentioned pouna rates, without having recourse to the land or 
real property at all. In all these acts the principal fund for raising 
the tax IS personal property, the real property is only an accessory 
or subsidiary {g) ftmd. It is not usual, certainly, to bestow a name 
from the accessory rather than the principal. There must, one 
shoiild think, be some reason for the anomaly in this case. But 
nobody seems to know any thing about it, not even those most 
likely from their official situations to know. In the select com- 
mittee on agricultural distress, in 1836, John Wood, E^q. Chairman 
of the Board of Stamps and Taxes, and William Gamett, Esq. 
Registrar of the Land Tax, in the course of their examination, 
bemg asked whether some instructions would not be given to the 
local commissioners, as to the species of propeity on wliich they 
were to levy, replied, " The conimipsioners undoubtedly ought to 
regulate themselves by the act of \\ ilham and Mary, and the sub- 
sequent acts ; but we have never been able to discover why their 
practice deviated therefrom *' (A). And to the question, whether 
it was ever levied on any other species of property, the answer is : 
'* To a certain degree it was levied on personal property, and also 
on offices ; but the amount latterly was very inconsiderable. The 
personal estates have been relieved of the tax from 1833. — }&i, 
Gamett.'] The produce was under £6,000 a^year, latterly " (i). 

Sir Robert Peel, after reciting the second section of the statute 4 
W. & M. c. 1 , asks (j) : " Is not the effect of that to make what is com- 
monly called personal property of all descriptions, even debts due 
from foreigners, after deducting bad debtw, and after deducting 

(g) This 18 reToning the inoient and cooBlitntional order. When oontribntioni were 
first made to the service of the state from personal property, they seem to have been 
termed subsidioy or suhsidieB, because ^ey were merely subsidiary to the regular ancient 
source of taxation, the land. See 4 Inst 28. 

(A) Agric Rep. 188fi, Quest. 9098. (0 QumI 9099. (/) Quest. 9112. 



fhe debts of die party upon whom the claim of land-tax was dne, 
all pensonal property equally subject with what is called land ? — 
Mr. WoodJi I entertain no doubt that was the intention of the 
act. 

" 9113. Is there any record of the mode in which the contribu-* 
tion on personal property was originally levied ? — ^None, so &r as 
we have made the discovery. I have looked into the journals of 
the House of Commons ; I have not concluded the searcn I had in- 
tended to make, but I have not been able to meet with any thing 
on the subject. In the committees of supply, directions are some- 
times found as to the particular mode in which the levies were to 
be made and treated. 

** 9114. Do you believe that immediately after the passing of that 
act, personal property was made chargeable in the same propor- 
tion as laud T — 1 think it was made chargeable, but my conject- 
ture is that practical difficulties arose, and the commissioners were 
very soon satisfied with laying a rate on the more tangible proper- 
ty, the land. 

"9115. Do you think that the land not only paid its own con- 
tributions, but also for the de&ult of those who nad personal pro- 
perty ? — ^It is very possible that it might." 

And again : 

"9181. Sir Robert Peel.] The county of Rutland is bound to 
pay £5,525 by the 38 Geo. 3, c. 5 ; the next act provides, ' That 
towards raising the sum of money hereby charged m the county of 
Rutland, any person shall for every £100 of ready money pay the 
sum of 208* Suppose a person in the coimty of Rutland posses- 
sing no land, but recei\ing the legacy of £10,000 from some near 
relative, and therefore liable to contribute towards raising the sum 
for which the coimty of Rutland was chargeable, at the rate of 20«. 
in the £100, would that person, on account of that personal pro- 
perty, have paid anything t — In practice I believe not. 

'* 9132. On what principle was it, in respect of the enactment so 
recent as that of 1797, where the clauses seem so express, that the 
personal property should be answerable for a certain amount, that 
that was not carried into effect ? — The working of the act depends 
entirely upon the local commissionei*s, and we know nothing of the 
assessments which they make, or the description of property they 
choose to assess ; and 1 suppose it never had been the custom to 
assess personal property generally ; but that they found that the 
quota was easily raised within the county, and that they did not 
choose to disturb the assessment which had been before made. We 
find that in most districts there was a small charge made for the duty 
on personal estates, but it was very small indeed. I think latterly 
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it was only between £5,000 and £6,000 a year ; and an act (k) 
passed in the year 1833 doing away with that duty on personal 
estates hereafter. 

'*9133. Mr, Cay ley,"] The same li mount has been charged on 
the Duke of Marlborough's pension? — ^Mr. Wood."] All pensions and 
ofBces stand on a different footing. 

" 9134. Four shillings in the pound has &llen on many lands, 
has it not ? — I believe there are instances in the table I have given 
in to-day ; there is one case in which the rate is 3«. llj^d, 

** 9135. Will you endeavour to reconcile the discrepancy in the 
wording of the act with tlie practice ; the wording of the act being 
20«. in £100, and the practice being in many cases 4«. in the 
pound T — I believe the 208. refers to personal estate, and the 4«.to 
real estate. The taxes are imposed by two clauses, one enumera- 
ting personal property liable to 20« .in the £100 ; the other real 
property, manors, hereditaments, fisheries, tithe, and so on, and 
offices and pensions ; tlie 4«. tax applies only to those. But taking 
the legal interest at five per cent., which interest is in £9Lct the 
annual value of £100 ; the tax of 20«. per £100 is at the rate of 4«. 
in the potmd : and when tlie legal interest was six per cent., we 
accordingly find this tax was 24#. in the pound on the annual 
value. 

•* 9136. Sir Robert PeelA In the county of Essex, and in the 
county of Devon, the land-tax presses with particular severity, 
does it not 1 In the county of Devon the sura raised by the laud- 
tax is £77,875, and in the coimty of Essex £85,.o63 ; are those the 
sums now raised upon those counties respectively ? — In the coimty 
of Devon £82,683, and in E-sex £89,397. 

*' 9137. Taking the ca^^e of Essex, for instance, by the same act, 
which makes that county liable to the sum of nearly £90,000, it is 
expressly provided, ' That to the end XhQ full and entire sum by 
' this act charged upon the several counties, &c.* So tliat not- 
withstanding that express enactment made personal property in 
the county of Essex subject to tliis contribution, the laud in the 
comity of EdtttiX has borne it practically % — Mr. Gamett. ] Not 
solely, I beUeve ; there was in most counties, before the passing of 
the Repeal Act, an assessment, but a small one, on personal estate. 

'^ 9138. If any ])erson possessing land had been called on to 
contribute more than his share towards raising this £90,000; might 
he have appealed against that decision of the commissioners, and 
refeiTed to this Act of Parliament, which states that personal pro- 
perty shall be rated t — I apprehend he might, if he had discovered 
that any personal property, liable imder tJie act, was omitted. 

(k) 8 Win. 4, e. 12. 
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" 9139. Would not a bequest of £100,000 under the act have 
been chargeable, and would not the person receiving that have been 
liable to contribute rateably towaras the raising that £90,000, as 
much as if he had received an estate of £100,000? — I should have 
thought so under the act, but that has not been so in practice. 

" 9140. Sir Janiea Graliam. ] Can you produce a return, show- 
ing what proportion of the £90,000 was levied on real estate, and 
what proportion on personal, in the coimty of Essex ? — Yes. 

** 9141. Sir Bolert FeeL ] AVill you refer to the county of Mid- 
dlesex, in which the sum of £107,602 occurs ; of the £107,602 the 
county of Middlesex raises annually, do you find part to be person- 
al propei'ty ? — ^A part was charged on personal estate ; but the sum 
that was actuallv assessed cannot; be stated, as the assessment pro- 
bably amounted to a larger sum than is retm-ned into the Ex- 
chequer ; indeed we know the fact to be so, that there was a sm- 
plus which did not come into the accounts returned into the Ex- 
chequer. 

"9142. Do you think that they affixed a larger sum on the 
county of Middlesex, thinking there was a large siun which might 
have been raised from personal propei-ty, and hence on the pre- 
sumption that personal property would be taxed ? — ^It is very like- 
ly the county did contribute a considerable sum from personal es- 
tate. A portion of the charge in the coimty of Middlesex was 
certainly imposed on personal estate, but I forget the exact pro- 
portion. — Mr. Wood. 1 There is mixed up with that a considerable 
charge for offices in the county of Middlesex. 

" 9143. Take the city of London, the charge upon that is £123, 
399 ; can you ascertain how that sum was practically raised ; was 
it at all on profits of trade ? — ^Not at all on profits of trade, but 
partly on stock in trade ; we have no means at hand of making the 
distinction, but the charge on offices and personal estate must have 
amounted to about £36,000 in the city of London." 

49. It appears that the Right Honourable and Honourable 
Members of the Select Committee on Agricultm-al Distress in 1836 
considered the landed interest to have been somewhat hardly dealt 
with ; though how that came to pass, nobody, not even the Chair- 
man of the Board of Stamps and Taxes, nor the Registrar of the 
Land-Tax, seems to have any accurate knowledge whatever. 

This again is very strange ; and we are naturally led to ask the 
question, what reason was there for framing a law in such a shape 
that it appeared to be one thing, and was in fact another ? The 
acts which I have cited above, vis, the 1 W. & M. sess. 1, c. 20 ; 
the 1 W. & M. &e8s. 2, c. 1 ; the 1 W. & M. sess. 2, c, 5 ; the 4 W. 
& M. c. 1; the 5 W. & M. c. 1; the 6 & 7 W. & M. c. 3; the 7 <& 8 
W. 3, c. 5; the 8 & 9 W. 3, c. 6 and c. 24, imposed a bond fide, an 

L 
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actual, a substantial tax on real property, a real, not a nominal land^ 
taa, at the rate of is. in the pound, to be raised in each of these six 
years, on the full and true annual rental, at the time of assessing 
thereof, of all the real property in the kingdom. But, as we have 
seen by the statute 9 W. 3, c. 10, and all the subsequent statutes 
called "Land-Tax Acts," down to the 38 Geo. 3, c. 5, the frame 
of the law was totally changed, a certam specified sum was then to 
be raised by a certain specified rate imposed on the personal pro- 
perty of the kingdom, " according to the true yearly value there- 
of " ( /). Now a rate of 4«. in the poui^d, on all the personal pro- 
perty of the kingdom, even at the time of the last annual Land-Tax 
Act ( the 38 Geo. 3, c. 5), much more at the present time, would 
amount surely to much more than the whole sum specified by the 
act. Therefore there would be no residue or deficiency to be 
made up from the pound rate ordered to be levied upon the lands, 
tenements, &c., of the kingdom, with so much " equality and in- 
difference. " 

50. It is sometimes said that in levying the land-tax the prin- 
ciple of the statute 4 W. & M. c. 1, is observed. But this is not 
the case. The principle of that statute was to tax real property 
according to its ftdl, true, actual value. I imagine that the mis- 
take of supposing that the principle of the statute of the 4th of 
William and Mary was preserved in the subsequent ritatutesf com- 
monly called Land-Tax Acts, arose from the circumstance that the 
proportion in which the various counties, towns, and districts, had 
contributed towards the assessment made under that act, was 
recognised by the legislature as the proportion to be adopted in 
future assessments. This sufSciently appears from the following 
recital towards the end of the reign of Anne : — " And whereas the 
" sums which were assessed by virtue of the act for the former aid 
" of four shilling in the pound, which was made and passed in the 
" 4th year of uie reign of their said late Majesties King William 
" and Queen Mary, do not only govern the proportions set upon 
" every county, city, riding, town, or other place hereby charged, 
" with a certain sum in this act set down and expressed, but are 
" also to regulate the proportions of the half parts thereof in every 
" hundred and division respectively, &c. " (m.) 

51. The conclusion to wm9h I am led by a careful perusal of the 
acts themselves, as well as of the opinions of those most likely to 
have been well-informed as to the true construction of them, is 
that the statute 9 W. 3, c. 10, 1697, of which all the subsequent 

(J) 88 Geo. 8, c. 6, b. 8. The words are ^served unaltered from year to year for a cen.^ 
tnry. They were used also in the clansoB relating to real property till the 9 W. 8, c. 10, 
after which they never occoi* as applied to real property, bnt always to personaL 

(ir) 18 Anne, c. 1, s. 116, 
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statutes, by courtesy called Land-Tax acts, are merely copies, was 
skilfully firamed for the purpose of protecting the land and other 
real property from paying a tax in proportion to the growing profits 
thereof, and to transfer the principal part of the burden on per- 
sonal property. The rates upon personal property are to be levied 
on the growing prnfitSf *^ according to the trxie yearly value thereof \^^ 
and any imlettered man, being quite unable to penetrate through 
the successive strata of words imder which the true meaning in this, 
as in most acts of parliament, lies hid, would suppose that the 
same would be the operation of the clauses relatmg to real pro- 
perty. This would make the full effect of the contrivance escape 
the observation of many of those most interested in detecting and 
opposing it at the time when it was first brought foi-ward ; and so 
from time to time till the foim grew into a habit, and acquired 
some of the attributes of " venerable antiquity, " by whicn old 
abuses came to be considered as laws of nature, a portion of the 
"order of tte imiverse." And the only intelligible reason for 
making the tax press so lightly, contraiy to the provisions of the 
statute, as the evidence before cited shows it to nave done upon 
personal property, seems to be the fear, that if the law had been 
put in force according to the letter, the pressure thereby occasion- 
ed upon the owners of personal property would have led to a 
discovery of, and a remonstrance against, the deviation from th8 
original principle of the land-tax. 

52. Another thiu^ that is perfectly clear, from a careful exami- 
nation and comparison of the statutes and the evidence as to the 
manner in which those statutes have been carried into execution, 
is that the tax called the land-tax has been levied in an illegal 
manner, and that the statute 38 G. 3, c. 60, by which the so-called 
land-tax is made perpetual, being gi'ounded on an erroneous con- 
struction of former statutes, and on illegal proceedings, arising out 
of such construction, requires immediate revision, upon this 
ground, independently of the other groujads for such revision. 

53. Moreover, tlie words, as above observed, were, "of the full 
" yearly value at the time of assessing thereof. *' Now I appre- 
hend that Ihese words mav be considered as having some applica- 
tion to all the years in wliich this tax was levied, at least down to 
the passing of the act 38 G. 8, c. 60, which made the specified 
amount as then levied, perpetual on certain terms. In all the acts 
down to the 38 Geo. 3, c. 5, inclusive, the commissioners are di- 
rected to appoint " assessors " ( «), for the pm-pose of assessing all 
the property, real as well as personal. Now, if there be any 
meaning in all this, it surely is, that there was to be every year a 

(w) Soo 38 Geo. 3, c. 5, s. 8. 
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new asssesment, for otherwise what need would there be of afisessors 
for the real estates ? Collectors of the moneys to be levied would 
be sufficient, whereas there is always a distinct and separate clause 
for the appointment of " collectors of the moneys which shall be as- 
sessed as aforesaid " (o). What was to be the valuation of the real 
property on which the pound rate was to be levied ? It is true tlie 
words, " according to the true yearly value thereof," are omitted 
after 1696: but there are no express words to exclude the implica- 
tion of them. I have met with no clause expressly declaring the 
will of the legislature to be, that the valuation made in the 4th year 
of King William and Queen Mary shall prevail in ftiture years. I 
have met with a clause declaring that the proportions shall be 
used ; but the proportional rate of contributions means something 
quite different from the real rate. Four imits bear the same pro- 
portion to 2, that 2 do to 1; and also the same that 2 millions of 
units do to 1 million of units. This being the case, and the acts 
after the 7 & 8 W. and M. c. 5, being obscure as to the manner in 
which the rate was to be levied upon real property, why should not 
the previous acts, though expired, and therefore no longer law, 
whicn would tend to clear up that obscurity, be applied for that 
purpose ? If we adopt from these acts the words " of the Ml 
" yearly value at the time of assessing thereof," we find some 
meaniug given to the clauses in the subsequent acts, ordering with 
such minuteness the appointment, and marking out the particular 
duties, of" assessors.' Nor is this construction repugnant to tlie 
specifying the total amount to be levied by the act of the vear. 
As the rate is not fixed at which the assessment is to be made on 
real estate, the magnitude of the amount on which the rate is to be 
made, would only have the effect of diminishing the amount of the 
rate itself, since where a specified sum is to be raised on a certain 
quantity of propeiiy at a rate of so much in the pound, the amount 
of the rate will, of course, be in the inverse ratio of the amount of 
the fund from .which it is to be taken. This seems to me further 
confirmation of the opinion, that the commissioners of the land- 
tax, as they are called, have been all along proceeding in an illegal 
manner, and affords an additional argument in &vour of a total 
revision of a measure such as the present land-tax, which professes 
to be and is entirely grounded on those illegal proceedings. 

54. In saying that the land-tax was for a centmy illegally 
levied, and, consequently, that the present land-tax being foimded 
on that mode of levying the tax, is founded on illegal proceedings, 
I do not say in terms that the present land-tax is illegal : since, 
imdoubtedly, those who have the power of making the laws can 
make anything they please legal. Thus they may make a thing 

(o) Seo 38 G«o. 3, c. 5, b. 8. 
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legal which is not only at variance with the notions of justice or 
equity which are universally received among all the tribes or com- 
munities of men making the slightest pretensions to civilization, 
but in direct opposition to what has been for many ages the settled 
course of law m the community for which they are legislating. 
The two primaiy rights wliich the law of England is commonly 
understooa to confer upon every man are, the right to the hberty 
and security of his person, and the right to his property. Yet a 
law made by those who have the power to make it, imposing a tax 
upon one class of persons which ought to be borne by another class^ 
though, in natm^al equity, a downright robbeiy, it would evidently 
be a contradiction in terms to denominate " illegal ; " but it may 
most correctly be denominated " inequitable " and " unconstitu- 
tional." To put a still stronger case : if the same law-making per- 
sons were to think fit to pass a law enabling them to sell a certain 
number of Englishmen for slaves, and put the money in their 
pockets, undoubtedly, such a proceeding being fomided on an act 
of the legislature, would be legal; but though there are probably 
few words used more vaguely and loosely, vnth less precise and 
definite meaning than the words " Constitution " and " Constitu- 
tional " — ^nor indeed am I aware of the existence of any tolerably 
clear and precif^e definition of the word — yet I do not think that 
any man, in England, at least, will be fotmd, who will term such an 
act " constitutional : " who would not, on the contraiy, term it 
" unconstitutional." And it appears to me that the term has about 
an equal right to be applied to the land-tax in its present state. 
Between a Constitutional Right and a strictly I^gal Riaht there 
exists also, I apprehend, this important distinction, that the former 
neither fells within the jimsdiction of the ordinaiy tribunals, nor 
within the oixlinaiy statutes for limiting the time in which the legal 
right may be recovered. In the case then of the legal right, the 
right is, for all practical purposes, barred after a certain fixed time, 
by the remedy's being gone: but in the case of a constitutional 
right, the remedy is always open, the statutes of limitation not 
applying thereto. Consequently, in that court, viz. the High Court 
of Parliament, which is the proper tribunal for the determination of 
constitutional, as distinguished from legal rights, those who may 
feel themselves aggrieved by the loss of certain constitutional 
rights in the present instance, must seek for the recovery of those 
rights. 

65. In reference to the objection that the statute 38 Geo. 3, c. 
60, 1798, which made the then payment on account of the land-tax 
pei*petual, subject to redemption, has cut off all fm*ther right to in- 
crease or alter the nwdm then estabUshed, the answer to that argu- 
ment is, that all that was done by the above act was to guarantee 
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to those who were willing to purchase a perpetual annuity, secured 
on the land-tax, that a less sum should not be levied by way of 
land-tax, thereby providing a security for the payment of the an- 
nuity they had purchased. But this is a totally different thing 
from securing to them the payment of a /an^^r annuity than they 
had contracted and paid for, which would be the effect of holding 
that there could be no increase of tax laid upon the land on which 
the former land-tax had been redeemed. In fact, this view is sup- 
ported by the provisions made, in section 37 of the act itself (p)j 
for the case of any person redeeming the land-tax who has not an 
estate of inheritance. By that section of the act it is provided, 
that any person not having an estate of inheritance, but never- 
theless bemg entitled, under section 35 of the act, to redeem the 
land-tax, redeeming the land-tax out of his ovm estate, and declar- 
ing his option to be considered as a purchaser, shall hold the land- 
tax redeemed as an annuity issuing out of the lands Csubject to the 
reversioner's right of redemption, imder section 18) ; and when 
any such person shall not, at the time of entering into the contract 
for the reaemption of such land-tax, whereby such lands, &c,, wiU 
be exonerated from the tax, have declared his option as aforesaid, 
such lands, &c., shall become chargeable for the benefit of such per- 
son, his executors, administrators or assigns, with the amount of 
the 3 per cent. Bank annuities, transfeiTcd as the consideration, 
with iuterest equal to the land-tax redeemed. 

66. The nature and peculiar difficulties of the subject have com- 
pelled me to go into the evidence at a length which must have 
appeared tedious, and to enter into mvestigations, some of which 
may appear to be rather curious in an antiquarian point of view, 
than of any practical utility at the present day. It must be borne 
in mind, however, that to perform this inquu-y with any degree of 
completeness, it was necessaiy to cany it oack to the very founda- 
tions of the monarchy, since, in feet, the foundations of that and the 
foundations of the present argument, are one and the same. It is 
not pretended that any firesh conquest of the country has been made 
since the time of ^YllliamI.; consequently, every acre of land in 
these kingdoms is held under a title derived from Wilham the Con- 
queror. The very compUcated, as well as dry and uninviting 
nature of t^le subject, involving at once legal subtleties and finan- 
cial calculations, must be viewed as the cause why a change in the 
constitution of this coimtry, by which a class of its inliabitants, at 
the expense of all the other classes, secured to themselves advan- 
tages such as might have been supposed attainable only by the 
sword of a conqueror, was at first permitted, and has been so long 
endured by a nation of men who have shown, on many occasions, 
such capacity to redress grievances and to rid themselves ofop- 

(/>) 38 Geo. 8, ctH), 8. 87. 
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preseiion. In a certain sense the Restoration of 1660^ and the 
revolution of 1688, may be viewed as conquests. For an act by 
which ceitain valuable immunities, which had been secured to one 
class of British subjects, by a course of settled law that had con- 
tinued for six hundred years, were at once, without compensation, 
taken fi-oiu them and conferred upon another class, though it may not 
have the name, has all the opemtion of a conquest. If the land- 
holders can make out, to the satisfaction of their fellow-country- 
men, that they conquered the island of Great Britain, and acquired 
the same to tkeni ami their heirs fov ever, ducharged of all conditions, at 
the Revolution of 1688, my arginnent, in a constitutional point of 
x-iew, fells to the ground. But if they fail in establishing that 
conclusion, I apprehend that all the consequences for which I con- 
tend, inevitably follow. 

57. The foregoing argument may be recapitulated shortly 
thus : — The land was held on certain well-defined conditions ; 
v/hich conditions were in the strictest sense the purchase^money of 
that land. That purchase-money may be very accurately des- 
cribed to have been made payable as a pei'petual annuity to the 
state, increasing in valiie as the land increased in value, just as tithe 
is payable to i\xQ> parochial clergy, or copyhold profits and other 
rents to the landholders, with this similarity as compared with 
these, that th»^, feudal profits bore a fixed proportion to the annual 
value at the time the payment became due. But in the year 1660, 
a body of individuals, who were holders of a considerable portion 
of the land m question, calling themselves a Convention Parha- 
ment representing the whole nation, voted, at least two more than 
half of them voted, that they should be totally exonerated from the 
future payment of this pei'petual annuity, winch was the purchase- 
money of their estates ; and that the said annuity or purchase- 
money should for the future be paid by other people, who had no 
share in the land for which they were thus made to pay. How- 
ever, about thirty years after, the Parhament laid a tax upon land, 
which served when first imposed as some equivalent for the per- 
petual and variable annuity, the payment of which had been shift- 
ed from the shoulders of the landholders. This tax upon land, 
which was continued for several successive years, was a tax of 4«. 
in the pound upon the actual yearly value of the land at the time 
of assessing thereof, and was consequently like the perpetual and 
variable annuity of which it may be considered as intended to be 
the substitute and representative, to increase vnih the increasing 
value of the land. But in the year 1697, they contrived to frame 
the tax {Q W. 3. c. 10 J in such a form that it should not be an 
annuitv increasmg Avitn, and in proportion to, the increasing value 
of the land, but a fixed annuity that should not increase in value. 
The consequence of this is, that the said annuity remains at the 
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^rd to primogeniture, and on entails and settlements, which is 
mtended to keep vast - tates in one hand through successive 
generations, to prevent liiat economical disposition and change of 
property which is found so advantageous m eveiy other kind of 
property — ^I say this state of things is full of the most pernicious 
consequences, not only to the agricultural classes, but to all other 
classes of our countrymen, since all are affected by it. I recollect 
one evening seeing a &rmer ride away from an hotel in the 
Highlands, and I asked his name. I was told that he was a &r- 
mer in some neighbouring glen, where he had a prodigious &rm ; 
and my informant said that there were once fourteen good &rms 
on what is now one farm, and that each of the fourteen &milies 
always managed to send at least one of its sons to obtain a first- 
elass University education. Now, I do not want any law to strip 
that one farmer of his farm ; but the law which interferes with the 
free course of transactions in land, which mutiplies and keeps up 
tibese vast estates, which gives to one man power over a whole 
territoiy, whereby he has at his disposal tenant and labourer alike, 
is not such a law inconsistent with that freedom to which the 

{)eople of England and Scotland are entitled. Your agricultural 
abouring population have no chance of rising in the world. They 
can come to Glasgow, as scores of thousands of men have come 
from the Highlands and from Ireland, or, forced by the un&vour- 
able circumstances in which they find themselves, they mav be- 
come exiles from their native country, and form colonies in the fiir 
Pacific, or beyond the wide Atlantic. But I think we are bound 
as free men — ^and we townsmen are especially bound, for, we only 
have the power to take the initiative m this great question — ^we 
are boimcC so &r as we are able, by our representatives in Parlia- 
ment (and I have no doubt it will be one of the consequences of a 
real Beform Bill), to apply those great principles of political 
economy, which are the gospel and the charter of mdustry, as fully 
to property in land as we nave already applied them to property 
engaged in trade, pp. 71-2. 

** Tne community, then, have a daim upon the landowners, if 
not upon the tenant-&rmers. They have made themselves by 
law, — ^though we are not here to discuss that law, and we should 
very likely greatly differ, and you might not agree with us, on that 
question ; but they have made themselves purveyors-general — ^that 
is, they supply the food, or profbss to do so — ^for the 27,000,000 of 
people who inhabit Great Britain and Ireland. If they do thus 
think it desirable for State purposes that tixe population should be 
vestricted to the food they are willing to supply them with, they 
are not to deem it unreasonable if some portion of thepopulation, 
who sometimes do not get enough, should ask them why it is that 
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while they maintain this system of restriction they also maintain a 
practice by which a large portion of the produce is devoured by 
game kept solely for their own amusement t I believe — ^indeed I 
know — ^that at the end of last session^ when I gave notice of my 
intention to bring forward this question of the Game-laws in Par- 
liamenty it was mought to be rather an odd and somewhat imper- 
tinent meddling with a matter not precisely within my province. 

" I remember^ when I read the notice tiiat I should move the 
House upon the subject at the commencement of the present ses- 
sion« that there was a Httle titter, a Httle derisive laughter &om the 
opposite side of the House. The landowners were not well 
acquainted with the condition of the biiners, or the state of the 
country in which thev live. I believe they do not know much 
about the mischief wnich game does to then- tenants and them- 
selves. I think I may venture to say that I know more about the 
state oi the tenantry of this countiy than the majority of those to 
whom the tenants pay their rents. When this case was brought 
forward unless my stetements could have been altogether denied, 
it was utterlv impossible for the House to refuse the committee. 
There were the cases of damage well authenticated — injuiy to thu 
tenant, destruction to the allotments of the labourers, the insolence, 
depredations, and irritation caused by gamekeepers, the demorali- 
zation of the labourers, the thousands in gaol, the hundreds trauH- 
ported, and the scores murdered — the House of Commons would 
have been infinitely worse than its greatest calumniator or enemy 
has ever dared to brand it, had it refused the investigation which I 
demanded, founded upon the cases which I was then able to sul)- 
mit to it. 

. " The committee which has been appointed, I beheve. will be a 
tolerably fiiir one. I chose seven of its members mvselr, and the 
Government selected the remaining eight. I amboimd to ac- 
knowledge that throughout the whole of this matter Ministers have 
behaved m the most honourable and handsome manner ; that there 
was not the shghtest objection to any one person proposed by me 
as a member of that committee ; and I believe that, if the Govern- 
ment had dared to have done it, they would have put upon it from 
their side of the House men more &vourable to the interests of the 
tenantry than those who were eventually placed there. We are 
about to meet next week, for the first time, for evidence, I have 
had an amount of correspondence which it is almost impossible to 
get through. I have written for the last fortnight or three weeks 
not unfrequently from thirty to fifty letteins arday, nearly all of 
which have been to persons connected, more or less, with the cul- 
tivation of the soil, and having reference to the question of game. 
I have here a large number of names of persons who will come up 
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and give evidence before the committee. I do not think the other 
party vnil call many witnesses ; for he wonld be a very bold man 
who would come np and say that game-preserving was advanta- 
geous, or not positively injurious, to agricoltare. They will pro- 
bably content themselves by cross-examining the witnesses that 
we shall bring up. But what we want is specific and accurate state- 
ments of damage, and opinions formed upon experience of the past, 
by men who have had tne best possible opportunities of judging. 

'* I do hope, when this evidence is brought out to the public, as 
it will be before or about the close of the session, that we shall then 
have this grievous abuse fitirly exposed ; and when that is once 
done we may be certain that there is no man out of Bedlam, no 
individual who does not wish to bring down upon himself the 
ridicule or, what is worse, the execration of the public, will ever say 
another word in fitvour of this grievance of preserving game, which 
has been practised for so many years past by a great portion of the 
landed proprietors in most parts of the kingdom. But what I 
want is, that farmers everywhere should seriously consider their 
position. There are fitrmers who yet believe that I am their enemy, 
masmuch as I have been prominently connected with the agitation 
of another question. It may be that those fiirmers are right, and 
that I am wi'on^. I believe they are honest ; I am quite sure that 
I am. Upon that question we must agree to difi^r until one or 
the other be converted. I trust that all discussion upon it may be 
carried on in a rational and kindly spirit, such as becomes men 
who wish only for the truth, and then IbeKeve the time cannot be 
&r distant when that which is ti*ue will be discovered, and not only 
discovered, but established.'' pp. 324 to 326. 
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LAND LAW REFORM 

IN ENGLAND. 



" The Land Question is coming to the front." The key-note 
of the cry has been struck by the leader of the Liberal party 
in one of his weightiest and most efiFective speeches. It will 
be re-echoed in hundreds of addresses throughout the country 
at the next election. Already the subject is being discussed 
from different points of view at every public meeting, from a 
Trades "Union Congress to an agricultural dinner. Yet I 
suspect that of the speakers who talk glibly about " Free 
Land/' which may include anything from a refusal to pay 
rent to an alteration in the law of entail, not a few would be 
somewhat puzzled to say what the phrase means. Indeed, 
to most Englishmen, what is called the Land Question is a 
strange medley, of which the three main ingredients arc 
primogeniture, ground game, and very long lawyers' bills. 
A vague notion that land in England cannot be made to 
change hands without cost and delay, and that a good deal 
of it cannot be made to change hands at all, coupled with a 
strong impression that the Agricultural Holdings Act has 
left the tenant farmer just where he was before, probably 
represents the sum total of all that they know or think on the 
question. But of the best mode of remedying these evils, or 
whether they are even capable of remedy, they probably 
have formed and can form no opinion whatever. 

Let us begin with an aspect of the question which will 
come home to most of us. A man wants to buy a house or a 
farm. The bargain is struck and the money is ready. But 
weeks, and possibly months, may pass before he can be 
certain whether the seller is able to make him the owner of 
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the thing he has bought. Of the possible cost of the trans- 
action, until it is completed, even his own lawyer — ^be he 
ever so honest — can give him but a vague hint. If having 
gone through the tedious and expensive process of investi- 
gating the title, he wishes to borrow money on his purchase, 
he finds that his mortgagee insists upon going through 
exactly the same investigation over again, and on making 
him pay for what he feels to be a needless and irksome 
repetition. Nay, more, if he wishes to pay off his mortgage 
debt, he is not allowed to do so without having to dispense 
a handsome sum for the privilege of getting back his own 
property. Yet with all these precautions there is probably 
no civilised country in which a mortgage of landed property 
carries with it so little real protection against fraud, as it 
does in England. Certainly it would be difficult to point 
to any other place where a man could, like the notorious 
Downs, mortgage the same property to fourteen different 
persons, each of whom believed it to be unencumbered, and 
could, when convicted, plead in extenuation of the crime, 
that the law had made such frauds so easy that the tempta- 
tion to commit them was almost irresistible. 

Lest the sketch I have drawn should be thought exagge- 
rated, let me quote a few sentences from a speech made in 
1859 by the present Lord Chancellor, then Sir Hugh Cairns, 
in the House of Commons on the introduction of a Bill to 
simplify the title to landed estates in England : — 

** Suppose," he said, ** I buy an estate to-day, I spend a year, or 
two, or throe years, in ascertaining whether the title is a good one. 
1 am at last satisfied. 1 pay the expense — the considerable expense 
— ^which is incurred in addition to the price which 1 have paid for 
my estate, and I obtain a conveyance of my estate. About a year 
after 1 desire to raise money upon mortgage of this estate. 1 find 
some one willing to lend me money, provided 1 have a good title to 
the land. The man says, * It is very true that you bought this estate, 
and that you investigated the title ; but I cannot be bound by your 
investigation of the title, nor can I be satisfied by it.' Perhaps he is 
a trustee who is lending money which he holds upon trust. He says : 
' My solicitor must examine the title, and my counsel must advise 
upon it.' And then, as between me, the owner of the estate, and the 
lender of the money, there ia a repetition of the same process which 
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took placo upon my piux^baso of the estate, and, cansoquontly, the 
same expense is inourred as when I bought it ; and for Uie whole of 
that I, the owner of the estate, and the bon^ower of the money, must 
pay. Well, that is not all. Months or years after all this is com- 
pleted, from circumstances, I find I must sell my estate altogether. 
I find a person willing to become a purchaser. The intending pur- 
chaser says, * No doubt you thought this was a good title when you 
bought this estate, and no doubt this lender of money thought ho had 
a very good security when he lent his money ; but you are now asking 
me to pay my money. I must be satisfied that the title is a good 
one. My solicitor must look into it, and my counsel must advise 
iipon it.' Then again commence abstracts, examinations, objections, 
difficulties, correspondence, and delay. I am the owner of the estate, 
and I must pay substantially for the whole of that, because although 
the expense there is paid in the first instance by the purchaser, of 
course in the same proportion as that expense is borne by him in the 
same proportion will abate the price which he will give for the 
estate.'* * 

It would be impossible to add anything to this picturei 
but it may be questioned whether the amount of these 
charges, though in the ease of small purchases sometimes 
almost prohibitive, is as great an evil as their uncertainty. 
For, thanks to the preposterous principle on which con- 
veyancing costs are taxed, the measure of payment is not the 
value of the work done, but the length and number of the 
documents prepared. The result is that the client is left 
practically at the mercy of the solicitor, and one lawyer may, 
without much difficulty, entitle himself to charge £200 for a 
result which a more honest or a less timid practitioner would 
have obtained for £20.* 

Now it is inconceivable that all these drawbacks should 
have no effect upon the marketable value of land. Sir Hugh 
Cairns, in the speech which I have quoted, cited a high 
authority to show that, under a really improved system of 
land transfer, " every estate in England might be made to 

(1) Hansard's Parliamentary Debates^ N.S. vol. clii. pp. 281 — 2. 

(2) Mr. W. J. Farrer, in his evidence before the Select Committee of the 
House of Commons on Land Titles and Transfer, mentions a case in which 
three ladies employed three difft-rent solicitors to transact some business 
relating to landed property in which they were jointly interested. Though 
" the business was exactly and precisely the same in each cusc/' the bill of 
the first was taxed at £17, that of the second at £18, thut of the third at £223. 
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Bell for at least throe years more purchase." The statement 
was certainly not an exaggerated one. It was addressed to 
an assembly, nearly every member of which either was or 
hoped to be a landowner. It meant in the case of a man who 
owned an estate worth £20,000 a present of £2,000 added to 
the selling price of the estate. It meant an addition of many 
millions to the aggregate market value of the fee-simple of 
England. Yet tempting as the prospect was, scarcely any 
part of it can be said to have been realised. Bills, it is true, 
have been introduced, Acts have been passed. Royal Com- 
missions and Tarliamentary Committees have reported again 
and again. But, if we except two valuable Acts passed in 
1874 for simplifying sales and purchases of land, and shorten- 
ing the time dxiring which claims against real property may 
be made, the question of land law reform remains just where 
Sir Hugh Cairns left it in 1859. At no time, indeed, has 
the fall in rents, and the consequent depreciation in theyalue 
of landed estates, made the subject so vitally interesting to 
the landowner ; at no time has so much been said about the 
importance of enabling working men to invest their savings, 
cheaply and easily, in the purchase of small plots of groimd. 
Yet so profound and general is the distrust of every proposed 
remedy, that the most valuable contribution which the most 
competent authority could make to the subject would imtil 
very lately have excited far less public interest than the con- 
troversy on Civil -Service trading, or the personal experiences 
of a convicted felon. 

Nor arc the causes of this apparent indifference difficult 
to trace. The land laws of England are wrapped in a fog 
80 dense as to make the subject intensely unattractive to the 
general public. Unlike our commercial code, they have 
their origin in remote and semi-barbarous times, and arc 
overlaid by a mass of mediaeval rubbish, a legacy from that 
wonderful Norman race, who to the true instincts of feu- 
dalism united a perfect genius for legal quirks and quibbles, 
and who, having made themselves masters of the land of 
England, proceeded to write tlicir laws upon it in characters 
which centuries of change and progress have not effaced. It 
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is not surprising that under such circumstances the technical 
knowledge, without which no law reformer ought to approach 
such a suhject, should have become the monopoly of very 
few persons. How many, it may be asked, oven among 
practising barristers, could pass the most rudimentary 
examination in the laws of perpetuity and entail P But 
experience shows that the priest who holds the key of the 
mystery is not always in a hurry to unlock the door. In 
justice also to the generation of real property lawyers which 
is passing away, it may be said that they were brought up 
in a school which regarded the fabric of our land laws as 
resting upon foundations as immutable as the law of gravita- 
tion or the rotatory movement of the planets. The mere 
suggestion that a man might, as in some of the States of 
America, pass land by the simple words, *'I, A. B., sell to 
you, C. D., for £1,000 (the receipt of which I hereby 
acknowledge) the lands coloured pink on the map copied 

from the Ordnance Survey, sheet , number , 

and drawn at the foot of this piece of parchment, and I 
warrant you against the claims of all persons deriving title 
through me,^' instead of by a mass of half-mechanical jargon 
covering two or three skins of parchment, would in their 
eyes savour of something like profanity. As the late Mr. 
Joseph Kay, one of the few practical lawyers who have had 
the courage to discuss the question from a popular point of 
view, observes : — 

" The subject of tho Land J^aws is surrounded by so many techni- 
calitios, the law is so diflScult even for lawj'ers to understand, such a 
vast literature of rubbish has grown up around it, so many thousands 
of cases have been argued and reported upon its meaning, and lawyers 
are so unwilling to put their own hands to the work of reform, that 
it is not wonderful that tho most singular mistakes should be made 
by many public speakers, and that the real reforms which are needed 
should still be wrapt in so much obscurity." * 

The impatience excited by so apparently hopeless a pros- 
pect has given rise to a demand which has really done not a 
little to retard the progress of land law reform. Nothing is 

(1) Kay*8 Free Trade in Land, p. 23. 
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more common than to hear people ask why land should not 
be as easily transferred as stock. A great liTing statesman 
ODce complained that if he wanted to invest £1,000 in Con- 
sols, he could do so in two minutes at a cost of 2o8. ; whereas 
if he wanted to invest the same sum in a farm, he might have 
to wait a couple of months for the completion of his bargain, 
and spend £200 or £300 upon the process. He forgot, of 
course, that land is a concrete and stock an abstraction; that 
Block possesses no boundaries, conceals no minerals, supports 
no game, pays no tithes, admits of no easements, is let to no 
tenant, and hampered with no adjoining owners. He forgot, 
too, that £1 of stock is as good as another ; so that if half- 
a-dozen persons happen to be the joint holders of a given 
quantity of Consols, they can effect a partition of their 
interests by performing the simplest of division sums. The 
result of this inherent difference in the nature of the two 
things has been that, while stock is everywhere transferred 
by the simple expedient of substituting the name of the 
transferee for that of the transferor, the conveyance of land 
has usually required, or been supposed to require, the more 
cumbrous machinery of a deed or instrument setting out a 
more or less prolix history of the transaction, with the con- 
ditions to which it is made subject, and the guarantees by 
which it is to be accompanied. This fact should be borne in 
mind, because without doing so it is impossible to understand 
the conflict between the two rival systems of land registra- 
tion which has so long divided the legal profession — the 
one recording each disposition of the land as it takes place, 
while the other aims at presenting the net result of those 
dispositions in the form of a simple certificate of ownership. 
But though the transfer of land cannot, from the nature 
of the two things, be entirely assimilated to the transfer of 
stock, it is certain that much may be done towards effecting 
that object. For this purpose, however, two things are 
needed : first, the land itself must be capable of easy and 
certain identification; and, secondly, the title which it is 
sought to register must be itself clear and simple. In other 
words, the ownership of the land, or rather the right to deal 
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with it, like the right to deal with Consols, must be gathered 
up into one or two hands, and not, as is often the case in 
England, split up among a number of persons, each of whom 
is in a position, so to speak, to put a spoke in the wheel, and 
prevent or delay the proposed transfer. If, as not unfre^ 
quently happens, some of these persons are infants or 
lunatics, or in Honolulu or the Fiji Islands, or unborn or 
unascertained, the difficulty of making a title may become 
almost insuperable. But the first stumbling-block, and, 
strange to say, that which might most easily be removed, 
lies in what is called by lawyers the identification of the 
parcels. It is hardly credible that, owing to the loose and 
dilatory way in which the recent Ordnance surveys have 
been carried out, there are still many parts of England, such 
as the populous and important county of Worcester, which 
cannot be said to have been officially surveyed at all ; and 
thus, for the sake of saving a few thousand pounds, the 
landowners of England are deprived of a benefit which those 
of nearly every other civilised country enjoy. In the mean- 
time, it is evident that under such a condition of things as 
at present exists in England, to speak of assimilating the 
transfer of land to the transfer of stock is, to say the least, 
premature. On the ether hand, in a newly settled country, 
like Australia, where both the requisites which I have 
pointed out are to be found, the process becomes compara- 
tively easy. The land is officially mapped out in blocks, 
and every title starts with an unimpeachable grant from the 
Crown. Settlements are rare, entails unknown, and the 
devolution of title following upon the original grant consists 
mainly of simple transfers from one hand to another, cither 
by way of sale or mortgage. It is obvious that such a state 
of things presents an exceptionally favourable field for the 
trial of the system of land transfer known as Registration of 
Titles, which is, in fact, little more than the application to 
land of the process used for transferring stock or ships. 
That such a system is in the abstract preferable to any other 
may at once be conceded. Instead of ''dragging a lengthen- 
ing chain" of title-deeds about with him, the fortunate 
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purchaser of land under sucli a system is told that he may 
commit his parchments to the flames, and rely for his 
evidence of ownership upon a certificate which may be 
carried in his waistcoat pocket. For many years its advan- 
tages have been tested in Australia and New Zealand, where 
it is generally known as Torrens's System of Land Transfer, 
from the name of its distinguished author. A man wanting 
to borrow money or sell land, accompanied by the intending 
mortgagee or purchaser, walks into an office in Adelaide or 
Sydney with his certificate of title in his pocket. He employs 
no lawyer, and executes no deed. An official is summoned, 
an entry is made, and a small fee paid, and at the end of fivo 
or ten minutes the transaction is complete, the land effec- 
tually pledged or sold, and the money in the borrower's or 
vendor's pocket. No wonder that such a process should 
excite the admiration and envy of an English landowner, 
who, if he wants to borrow £2,000 on Dale Farm, has to 
submit to a hostile investigation of his title, which may last 
two or three months, and to pay two solicitors' bills into the 
bargain. 

The success achieved by Torrens^s Act led to the trial of a 
similar experiment in England. In 1862 Lord Westbury 
brought in a Bill for the establishment of a Register of Land 
Titles, which afterwards became law imder the name of The 
Transfer of Land Act, 1862. As might have been expected 
from the marvellous power of elucidation possessed by that 
remarkable man, his exposition of his own scheme was a 
masterpiece of clearness. Before his magic touch difficulties 
melted away like a compound substance under the influence 
of a strong dissolvent. Conveyancers trembled at the pros- 
pect of a state of things in which deeds and parchments 
were to become things of the past, and the House of Lords 
gazed spell-boxmd on the picture of a great nobleman walk- 
ing about his estates, and refreshing himself from time to 
time with the perusal of a r4mm^ of his title-deeds reduced 
to the size of a carte de visite. But the measure was a success 
on paper only, and in little more than five years Lord West- 
bury was called upon to preside over a Royal Commission 
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charged with the duty of inquiring, into the causes of the 
failure of his own Act. Those causes, indeed, were obvious 
enough. The Act, unlike Sir B. Torrens's Act, provided not 
merely for the registration of the simple fact of ownership, 
but of all .the various charges and incidents which might 
affect the property. Thus the register, instead of containing 
a plain statement of ownership which everybody could under- 
stand, came to resemble an old palimpsest, in which a dozen 
different titles met and intersected each other at every turn. 
Such a system obviously failed to meet the very first object 
of land registration — ^simplicity of title for the purposes of 
disposition, a fact which was clearly pointed out by the 
Boyal Commission in their able and comprehensive report. 
Warned by the failure of Lord Westbury's Act, they under- 
took to recommend the establishment of a new kind of 
register of titles, more nearly allied to that which had 
succeeded so well in the Austridian colonies ; and in 1873 a 
Bill, mainly based upon that report, was introduced by Lord 
Selbome into the House of Lords. The Bill may be roughly 
described as an attempt to enforce, by a sort of mild compul- 
sion, the gradual registration of all English titles. As might 
have been expected, it was vehemently opposed, and it is at 
least doubtful whether the country was ripe for so sweeping 
a change. Perhaps, too, even so courageous and skilful a 
law reformer as Lord Selbome has shown himself to be, 
might in future hesitate to impose upon every purchaser and 
mortgagee in this country a mode of dealing with his 
property which recent experience shows that not one such 
purchaser or mortgagee in ten thousand adopts of his own 
accord. Be this as it may, when the measure was reintro- 
duced by Lord Cairns in 1874, it was thought necessary or 
judicious to exempt from its compulsory operation* all lands 
whose value did not exceed £300. To maintain such a 
halting-place was obviously impossible, and when the Bill 
reappeared in 1875 it had become a purely permissive 
measure, and in that shape it passed through Parliament, after 
a great deal of criticism and with very few amendments. 
The Land Transfer Act, 1875, was an ingenious attempt 
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to adapt to England the Soutb Australian system, the prin- 
ciple of which was, as we have seen, to give to every registered 
owner of land the powers of disposition possessed by a regis- 
tered owner of stock or ships. But here a preliminary 
difficulty presented itself. To subject every claimant for 
registration to a thorough examination of his title would 
have involved the very delay and expense which it was the 
object of the Act to obviate ; while, on the other hand, to 
give a Parliamentary title to any person who claimed to be 
registered as owner, even if his claim was fortified by appa- 
rent or actual possession, would in a country like England, 
where possession is one thing and title another, have 
amounted in many cases to virtual confiscation. To meet 
this difficulty, the Act of 1876, like Lord Selbome's Bill, 
provided for the registration not only of indefeasible titles, 
but of titles depending upon mere possession, which, it 
was to be hoped, might in the absence of hostile claims ripen 
in the course of some thirty years or more into indefeasible 
titles. Unfortunately the public failed to appreciate a boon, 
the benefits of which were more or less problematical, and 
could only be fully realised by a somewhat remote posterity. 
The maxim, Arhores serai quw alteri acocuh prosint, is one 
which has never commended itself to the practical English- 
man, who likes to see a return for his money, and the 
number of "possessory" titles registered under the Act 
might be counted upon the ten fingers of the Registrar. 
Nor was the Act in other respects more successful. The total 
number of titles of all kinds registered under it has barely 
exceeded fifty, and the latest return shows that the applica- 
tions to the Office at present do not average one in two 
months, a number absolutely infinitesimal when compared 
with the titles which are said to change hands in England 
and Wales in a single day. In a word, the Act, though as a 
piece of Parliamentary draughtmanBhip weU-nigh perfect, 
has been from the first to all intents and purposes a dead 
letter. It has failed because it was an attempt to put a new 
patch upon an old garment ; to transplant into a soil choked 
by the weedy and tangled growth of centuries of feudalism 
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and pedantry, the product of a democratic community^ with- 
out a history, without ancestors, and without lawyers. 

To ascertain and report upon the causes of this failure was 
the first duty of the Select Committee, over which I was 
called upon to preside. They sat for upwards of a year, and 
examined nearly forty witnesses. The result of this part of 
their labours may be summed up in a single sentence of the 
Report adopted by a majority of the Committee: — "Sim- 
plicity of transfer to be of any value presupposes simplicity 
of title, and to legislate for the registration of titles without 
as a preliminary step simplifying the titles to be registered, 
is to begin at the wrong end." If any proof of this self- 
evident proposition were needed, it would be found in the 
fact that in the case of what are called '* known titles/' sales 
of land may be effected in England almost as quickly and 
cheaply as in Australia. It was in this direction therefore, 
towards which some progress had already been made by the 
two Acts to which I have referred, that the labours of the 
Committee were turned, and they ended with several recom- 
mendations which, if they have no other merit, have at least 
that of directness and simplicity. To complete the all-im- 
portant work of surveying every county in England, so as to 
make each house and field capable of immediate and unques- 
tionable identification — to clothe instruments relating to land 
in the simple language of every-day life, instead of disguis- 
ing them in that of Henry VIII. and Elizabeth — to pay 
solicitors upon a principle which would no longer put a 
premium upon mere verbiage — to vest the freeholds, like the 
leaseholds, of a deceased person in some ascertained person, 
instead of leaving them at haphazard to devolve upon a child 
in the nursery, a lunatic in an asylum, or a gold digger in 
Australia — to substitute simple charges upon land, defeasible 
in case of repayment, for the unwieldy machinery of mort- 
gages and reconveyances — to reduce still further the time 
fixed for the commencement of titles — to get rid of "con- 
structive notice " and the abomination known as the Middle- 
sex Register — and to establish in convenient centres really 
well-arranged registers of all dealings with land, fiimished 
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with indexes enabling a person of ordinary intelligence to 
pick out all the charges afEecting the title in a few minutes, 
with proper provisions for utilising the result of previous 
searches, so as to obviate the necessity of repeating the same 
process upon every fresh transaction : all these are sugges- 
tions so homely and obvious, that they are hardly likely to 
find favour with a generation of law reformers, who have 
expended as much energy upon impracticable schemes of 
land registration as any mediaeval alchemist ever bestowed 
on the discovery of the philosopher's stone. Yet, according 
to competent witnesses, one of these suggestions alone, the 
substitution of simple charges for our present " legal mort- 
gages,'' would effect a saving of several millions a year. And 
I may be permitted to doubt whether, until the day when 
some steps have been taken in the direction pointed out by 
the Conmiittce, any register of titles can be successfully 
worked in England, while, perhaps, if that day ever arrives, 
it may be found that such a register is no longer wanted. 
On the other hand, the stock objection so often urged to the 
registration of deeds — that it would stereotype complexities 
of title — would disappear if there were no complexities to 
stereotype.^ Meantime it cannot be too often repeated that 
the first step towards making a register of titles practicable 
is to make a clean sweep of our present real property laws, 
and that until this is done any further attempt to put 
Australian wine into English bottles, like all other legisla- 
tion which ignores existing facts, will end, as such attempts 
have hitherto done, in failure and disappointment.' 

But behind these questions lies another closely allied to 
them, though much more difficult to grapple with, which 
the Committee did not venture to approach. Let it be 

(1) It ifl Bingalar that in the United States of America, where regiatration 
of deeds is almost everywhere compulsory, and all dealings with land are 
exceedingly cheap and simple, no complaint is made that such registration 
makea the transfer of land more difficult or expensive. 

(2) It must not be supposed that the amendments here pointed out embrace 
all the reforms of which our conveyancing laws would admit. See the whole 
subject very exhaustively treated in an able article in the WestmimUr Swiew 
(Oct. 1S79) on ** The Law of Real Property/' which contains several very useful 
suggestions on the subject. 
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assumed that every acre in England which is held in fee- 
simple could be made as easily transferable as a block of 
land in South AustraKa, there would still remain a very 
large proportion of land in the country which has as little 
chance of coming into the market as Blenheim or Strath- 
fieldsaye — I refer to what are called family estates.* By 
this I do not mean that such estates are in the strict sense 
of the word unsaleable. It is a fact, too often ignored by 
writers and speakers on the subject, that every well-drawn 
settlement contains full powers enabling its trustees (with 
the consent of the life- tenant if of full age) to sell, or let, or 
otherwise deal with the settled property, and where such a 
power does not exist it can be readily supplied on application 
to the Chancery Division. But to possess a power is one 
thing, and to exercise it another. A sort of educated 
instinct, as imperious as law itself, has, for the most part, 
impressed upon such trustees a notion, amounting almost to 
a religious belief, that they are placed there rather to pre- 
serve than to alienate family property, and the very idea of 
selling old acres for so vulgar an object as that of increasing 
the income or relieving the embarrassments of a crippled 
tenant for life, would strike most of them as little short of 
treason or sacrilege. Moreover the settlement almost inva- 
riably requires the proceeds of the land sold to be re-invested 
in other lands ; so that practically the interposition of a 
power of sale amounts to little or nothing, and the family 
estate devolves from father to son with almost as much 
regularity as if it had been made inalienable by law. As, 
however, a great deal of misconception prevails on this sub- 
ject outside the legal profession, it may be well to explain 
how this result is brought about. 

It is commonly believed by persons who ought to know 
better that— owing to the operation of our law of entail — 
land in England is subject to fetters from which personal 
property is free. Except to a limited extent this is not the 

(1) Before Mr. Pasey's Committee it was stated that two-thirds of the 
land in England were in strict 8ettlement.^-Sir A. Hobhouse's Dead Hand, 
p. 174. 
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case. A tenant in tail in possession may acquire the abso- 
lute ownersliip of his estates by the simplest possible process 
— ^that of executing and enrolling what is called a Disen- 
tailing Deed. Even if he be only the expectant, instead of 
the actual, owner, he can by a similar process defeat the 
claims of his own issue ; though in this case the rights of 
the person popularly called ** the next in the entail " can 
only be got rid of by the aid of the previous tenant for life, 
or, as he is called in legal language, the Protector of the 
Settlement. To illustrate this : if Lord A. is life-tenant 
and his eldest son George is the next tenant in tail, and in 
default of issue of George the estate is given over to John, 
the second son, and his issue, and so on to the other younger 
sons and their issue in succession, George, in the way I have 
pointed out, can, the day after his father's death, sell the 
estate out and out to a stranger ; and even during his 
father's lifetime can, without the latter's consent, dispose of 
it in such a way as to defeat the rights of his own issue. 
But he cannot without that consent get rid of the rights of 
John and his remaining brothers, and their descendants. 
With this single exception, however, the restrictions upon 
the indefinite limitation of real and personal estate are 
exactly the same. The law of England only allows either 
kind of property to be tied up during the life of some person 
actually in existence, and for twenty-one years after his 
death. How then, it may be asked, does it happen that 
while personal property is constantly changing hands, land 
is preserved in the same family for generations, if not for 
centuries ? 

Let us take the case which I put just now. A nobleman, 
or other great landowner, is, under his marriage settlement, 
tenant for life of large estates, which at his death will 
devolve on his eldest son, as tenant in tail. If events were 
allowed to take their natural course, this son would, at his 
father's death, subject to any charges which the latter 
might have had power to make, be practically as free to 
deal with his ancestral acres as a barrister with his savings, 
or a Manchester manufacturer with his stock-in-trade. To 
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avert so terrible a catastrophe, his wings must be clipped 
before he has an opportunity of using them. Immediately 
on coming of age, or at latest on his marriage, the expectant 
heir, lured by the prospect of an immediate and certain 
income, or, it may be, already alive to the maxim that 
Noblesse oblige, is induced to concur in what is called a 
re-settlement, by which he is himself reduced to the position 
of a life- tenant, and the estate is reloaded with fresh charges 
in favour of all manner of persons bom or unborn. The 
practical upshot of this is, that on his father's death the son 
succeeds to a diminished income, as well as to a curtailed 
interest. But the great object of the family is attained, and 
the estates are tied up for another generation until the next 
tenant in tail comes of age, when the same process is 
repeated, and with the same result. 

It is not my present intention to discuss at length the 
merits or drawbacks of a custom which is alternately ex- 
tolled as the mainstay, and abused as the bane, of English 
society. Perhaps the most forcible exposure of its mis- 
chievous consequences is that lately given by Mr. W. E. 
Baxter, who has announced his intention of bringing the 
whole question before the House of Commons next session. 

<' Under our system of entail/* he says, in a recent speech on the 
subject,^ ** the ostensible proprietor of land is merely a life-renter : 
the real owners are his descendants — most of them still imbom. Ho 
draws the rental, but he cannot sell a single acre or in any other way 
exorcise the rights of ownership ; he is only a pensioner for life on the 
property. He has scaroely a motive to improve the land ; the ordinary 
operation of the law leayes him without the means. This unnatural 
system cramps industry and hinders development. It is hurtful to 
the people at large, for it keeps them from inyesting their savings in 
land ; it limits the increase of production and of the material wealth ; 
it increases pauperism ; it prevents the improvement of the miserable 
dwellings of the labourer, which are too often a source of grave moral 
evils. It is hurtful to the proprietors themselves, leading often to 
extravagant expenditure, weakening paternal authority, inflicting 
gross injustice upon the younger members of the family, tempting the 
heir into pernicious relations with money-lenders, and securing for 
him the envy and hatred of his younger brothers.*' 

(1) Speech of Mr. Baxter at Brechin, December 12th, 1879, aa reported in 
the Timet of December 13th, 1879. 
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Even thoso of us wbo >^ouId find this pictare too one- 
sided or too highly coloured, must be familiar with instances 
in which the practical working of the system has been most 
disastrous. Mr. Kay gives a lively sketch of a case which 
came within his personal knowledge. A great nobleman 
was the tenant for life of a large and valuable estate. He 
took to reckless and extravagant courses, gambled, lost 
money, and eventually fled to the Continent, where he lived 
between forty and fifty years. During all that time the 
property was in the hands of a money-lender, who, knowing 
that he would lose all as soon as his debtor died, cut the 
timber, ground down the tenants, and let the mansion-house 
go to rack and ruin. 

'^THe estate/' he adds, "was damaged more and more, year by 
year. The farmers had no leases and no security for any expenditure ; 
there was no one to support the schools or the church, or to look after 
the large village of labourers upon the property. All social progress 
and all social prosperity upon the estate were put an end to. The 
farm buildings fell into decay, the land was not properly drained or 
cultivated, the plantations were injm*ed, the mansion became dilapi- 
dated ; and all this was caused by the deeds which the law had allowed 
the lord and his heir to execute." I 

There are few of us, I suspect, whose personal observations 
will not enable them to verify this picture. Nor is it true 
to say, as is often done, that such a man is only his own 
enemy. It is an axiom which no practical agriculturist will 
controvert, that the returns which can be obtained from any 
given quantity of land are in exact proportion to the amount 
of capital expended upon it. But as it is obviously for the 
interest of the community that every acre shoidd be made as 
productive as possible, it follows that no system can be 
really beneficial which hands over a large proportion of the 
land to the tender mercies of a limited owner more or less 
crippled or impoverished, or still worse, of some usurer or 
loan society, whose interest it is to spend as little and get as 
much as possible during their precarious period of tenure. 

Now, nothing is more certain than that a period of 

(1) Kay's Fret Trade in Land^ pp. 30, 31. 
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agricultural depression, sucH as that through which we are 
passing, will both multiply and aggravate the evils of which 
I speak ; indeed, if they had not been brought into pro- 
minence by that depression, they might, like so many other 
blemishes in our political and social system, have remained 
unheeded for generations. When, however, we point to the 
probable growth of the mischief as a ground for an imme- 
diate change in the law, we are met by the answer that if 
our present territorial system imposes upon us some landlords 
who are gamblers and spendthrifts, it gives us a much 
larger proportion of men of wealth and intelligence, and 
that, as a matter of fact, under that system far larger 
returns are obtained firom each acre of our soil than the poor 
and imeducated peasant of Normandy or Picardy, with all his 
thrift and industry, is able to extract from his narrow strip 
of tillage. But this is a matter — involving as it does the 
comparative advantages, from a purely commercial point of 
view, of large and small proprietorships, upon which such 
conflicting opinions have been and are daily expressed — far 
beyond my present limits, nor, perhaps, am I competent to 
discuss it. No man, however, of ordinary sense and fair- 
ness will deny that such cases as those which Mr. Kay 
instances do occur, and that when they occur they are a 
disgrace to the country. Nor, in dealing with the general 
question, ought we to forget that it has its social as well as 
its economical side. Indeed, of late years, that large and 
increasing body of Englishmen who believe that the pros- 
perity of a nation is bound up with " the greatest happiness 
of the greatest number,*' and who for years have been con- 
trasting the lot of the thrifty and self-reliant peasant of 
Switzerland or Belgium, and that of the Dorsetshire 
labourer, with no solace but the beershop, and no refuge in 
old age but the parish workhouse, have been steadily coming 
round to the conviction that the real hope of England lies 
in the growth of small proprietorships. Those who, like 
myself, have seen the difference which the possession of a 
freehold cottage t»nd half an acre of garden makes in the 
habits and character — ^nay, in the very expression and 
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bearing of a DenbighBhiro collier, or a MerioneihBhire 
quarryman, will need no additional arguments to conyince 
them of this great social and political truth. But to say 
that you do not interfere with the multiplication of small 
proprietorships by tying up half the land in England for the 
exclusive benefit of a few thousand families, is as absurd as 
to contend that the circulation of money would not be im- 
peded by making it impossible to get change for a five-pound 
note. Nor can the fact, so often repeated, that millions of 
acres are sold annually in Great Britain, be deemed a con- 
clusive answer, so long as whole tracts of country exist 
where, from the fact of every square yard being in the 
hands of two or three great families, a working man would 
find as much difficulty in buying land as in buying Imperial 
Tokay.* Indeed, the experience of the Irish Encumbered 
Estates Court and the Irish Church Commission, as well as 
that of nearly all foreign countries, to say nothing of the 
reason of the thing, shows that the efiect of bringing largo 
quantities of property into the market is to give a chance to 
small capitalists, and to stimulate that appetite for the 
acquisition of land which is natural to all classes of men. 
In other words, the first step towards bringing small pro- 
perties within reach of the poorer classes is to make sales 
easy and transfers cheap. 

But it is scarcely necessary to pursue this part of the 
question any further. Hardly any one seriously desires to 
see a compulsory subdivision of property, such as the law 
enforces in France, introduced into England. But surely it 
is quite another thing to advocate the removal of those 
artificial barriers — the bulwarks of a society long since 
passed away — which prevent or impede what I may, per- 
haps, be permitted to call the free circulation of English 
land. Kcmove these restraints and I believe that land 
would, by a sort of natural process, gravitate to the owners 
who would be best qualified to hold it and most likely to 
turn it to the best account ; and that the question of large 

(1) See an interesting statement on the subject in Sir Arthur HobhooBc's 
Detid Hand, p. 175. 
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or small proprietorships might safely bo loft to take care of 
itself. 

But by what process is this removal to be effected P The 
popular notion which used to find expression in working 
men's meetings and Trades Union Congresses, that the law of 
primogeniture is at the root of the evil, and that all that is 
wanted is that the land, like the money, of a man dying 
without a will, should be divided among all his children, 
is based upon a partial misconception. That law, it may 
be observed, is rather the embodiment of the prevailing 
sentiment of the country than the cause of the concentration 
of land in a few hands. As a matter of fact, too, if Mr. 
Potter's Intestacy Bill were passed to-morrow, it would not 
aiToct one large family estate in a thousand, for the owners 
of such estates seldom or never get a chance of dying intes- 
tate. Indeed, this very fact makes the maintenance of the 
present law more unjustifiable, for its operation is practically 
confined to persons in the middle or lower middle classes of 
life, who have no ambition to found a family, and who, if 
they could be consulted as to the destination of their land, 
would almost certainly desire that it should go, like their 
personal estate, to the support of their wives and children. 
At the same time, as was shrewdly remarked by one of the 
speakers during the recent debate on that measure, we hardly 
know how much the habits of a nation are indirectly in- 
fluenced by its laws, and it is at least possible that if Par- 
liament were to make an inroad upon the present law 
of primogeniture, testators and settlors might gradually 
become inclined to follow the lead of the Legislature. The 
truth is, that in such matters law and custom act and re-act 
upon each other, and that you cannot change the one with- 
out insensibly affecting the other. 

Another palliative of a different kind is that suggested by 
the President of the Incorporated Law Society, Mr. Tertlus 
Lawrence, in the able and interesting address recently de- 
livered by him at Cambridge. Mr. Lawrence, though dis- 
posed to take an optimist view of our land laws, suggests 
several valuable reforms, the most important of which. 
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perbapSi is that tlio Ohancery DiviBion should have power to 
order the sale of settled estates on the application of the 
tenant for life only. He further proposes that every settle- 
ment of land should be treated aa giving the trustees by 
implication a full power to sell the land. But, as I have 
already pointed out, such powers are inserted in ninety-nine 
settlements out of a hundred, but at present with very little 
result ; and it seems idle to create powers unless you can 
insure their exercise. For my part, I believe that a far 
more drastic remedy is required ; but before discussiDg it 
seriously, it will be well to calculate the cost. In plain 
English we cannot eat our cake and keep it. We cannot 
combine '^ free trade iu land " — ^to use a somewhat inaccurate 
expression, but one which has acquired a popular and intel- 
ligible meaning — with that old doctrine about the sanctity 
of ancestral acres, which for centuries has been viewed as the 
groundwork of English aristocratic society. It will be for 
Parliament and the country to decide which of these two things 
they prefer to have, for it is certain they cannot have both. 

When, however, people speak in a general way about 
** abolishing entails and settlements," it is important that 
we — or perhaps I should say that they themselves — should 
know exactly what they mean. For I need hardly point out 
that the two things which are thus somewhat unceremo- 
niously bracketed together, raise two different questions. 
Indeed, the abolition of entails, strictly so called (if by this 
is meant the conversion of estates in fee tail into estates in 
fee simple), would be a very small measure indeed. It would 
simply involve the destruction of '* base fees ; " or, in popular 
language, would enable an expectant tenant in tail to do 
what, as I have already shown, a tenant in tail in possession 
can do now, that is, defeat the rights not only of his own 
issue, but those of all other persons claiming subsequently to 
himself. This fact should be borne in mind by those who 
forget that the mischievous results of which they complain 
are due to custom rather than to law, and that the fetters 
which a landowner finds it hardest to bear or shake off are 
those which he has forged for himself. 
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When, however, we come to the abolition of settlements 
we approach different and much more delicate ground. 
Nearly every marriage between persons possessed of property 
has hitherto been supposed to involve, at least on the part of 
the wife or her relatives, the execution of a settlement, and 
it is scarcely too much to say that to a good many people a 
proposal to abolish marriage settlements would be little less 
startling than a proposal to abolish marriage itself. Even 
" grandfathers " have their feelings, nor are fathers or hus- 
bands always to be trusted, and few country gentlemen 
would regard with complacency a measure of law reform 
which might, in certain eventualities, consign their daughters 
or their daughters' offspring to the workhouse or the streets. 
A large proportion, too, of the wills which are made both 
by rich and poor, are really " settlements." Indeed, any 
provision, out of any kind of property, limited to take effect 
or to come to an end on the occurrence of a given event, 
whether by way of life estate, demise, or rent-charge, is in 
reality a " settlement ; " and, as regards the question we are 
now discussing, it can make no difference whether such a 
provision takes the form of a jointure which swallows up 
three-fourths of the rents, or of a life interest which exhausts 
the whole. A law, therefore, which would permit no limi- 
tation of land, except in fee simple — for this is what the 
abolition of settlements pure and simple really means — would 
render it very difficult for a landowner to make a suitable 
provision for his family after death. Under such a law a 
country gentleman could not give a life interest or a 
jointure to his widow — ^he could not make a proper provision 
for the event of one or more of his children dying under age ; 
he could certainly not protect his daughters or their issue 
against the rapacity or extravagance of an unprincipled or 
thriftless husband or father. It is easy to see that such a 
change, simple as it sounds, would amoimt to a social revo- 
lution. Its consequences would be absolutely incalculable. 
It would, unless extended to all kinds of property, introduce 
a fresh element of difference into the law of real and personal 
estate which every sensible law reformer desires to see assi« 
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milated as far as possible.^ It woiild certainly place a landed 
proprietor in a distinctly worse position than a merchant or 
professional man (who is allowed to tie up his Consols or his 
railway stock for the benefit of his wife and family), and 
would thus constitute a new piece of class legislation quite 
opposed to the spirit of the time and the genius of true 
Liberalism. Indeed, it might indirectly tend to depreciate 
the value of land, for a father of a family, in view of his own 
death, or in contemplation of his daughter's marriage, might 
be tempted or forced to part with his land in order to make, 
out of the proceeds, a family provision which the law did 
not allow him to make out of the land itself. 

Such a measure, moreover, would have to be either pro- 
spective only, or retrospective also. If it were made pro- 
spective only, its operation would scarcely be felt for years 
to come. If it is to be retrospective, how are we to com- 
pensate or deal with the innumerable *' vested interests *' 
which would be confiscated under a measure of '^ disendow- 
ment " extending to more than half the kingdom, and affect- 
ing at least one family in every parish in England P This 
surely is an aspect of the question which deserves some little 
attention, though it is one which, as far as I know, has 
scarcely been noticed by any writer or speaker on the 
subject. 

Of course I may be told that a beginning must be made 
somewhere, and that if the interests of the community de- 
mand an alteration in the law — and in this case I am far 
from saying that they do not — the inconvenience, or even 
the mischief, which it may inflict on particular individiuds 
ought not to stand in the way of that alteration. Doubtless, 
too, objections may be urged against the settlement of land 
which do not apply to the settlement of stock or other per- 
sonal property. It is no doubt true that the settlement of 
stock does not affect its saleable properties ; nor would the 
withdrawal of a large quantity of that article &om the 

(1) See some interestiiig rexnarki on the subject in the article on Baal 
Property Law in the WutmintUr Meview already raferred to, p. 360 ft 
seg. 
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market sensibly influence any particular area or locality. It 
is no less true that no considerations of public policy make 
it undesirable that stock should be indefinitely locked up 
during the life of a spendthrift or for the benefit of a money- 
lender. The ownership of stock confers no special privileges, 
involves no special duties, and necessitates no special outlay. 
Still, before we commit ourselves to a project which would 
give so violent a shock to the habits and feelings of a very 
large body of our countrymen, wo ought to be certain not 
only that the evil is as great as it is represented to be, but 
that it admits of no other remedy. It is as well, too, to 
remember that the problem to be solved is, How to free the 
land and its proprietors from the fetters by which they are 
at present weighed down, without interfering more than is 
absolutely necessary with the family provisions which pru- 
dence or affection has hitherto dictated, and which from 
long usage have, in the eyes of a large body of Englishmen, 
become almost as obligatory as if they were enforced by law. 
In the meantime a measure which, if thoroughly carried out, 
would necessitate an entire reconstruction in the arrange- 
ments hitherto made in view of the two most important 
events which affect the human family — death and marriage 
— can scarcely, for the present at least, be regarded as 
coming '' within the range of practical politics." 

A sense of these objections to the total abolition of settle- 
ments of real estates— objections which will be ignored only 
by those whose main qualification to discuss the subject is 
that they know nothing of its practical difficulties — ^has 
induced many advanced law reformers to content themselves 
with a middle course. Treat land, they say, exactly like 
Consols. Place the legal ownership, in other words the 
power to dispose of it, in some definite person or persons 
authorised to make a title to a purchaser or mortgagee, leav- 
ing the successive or co-ordinate rights of the beneficial 
owners to assume the form of equitable or trust estates, pro- 
tected only by such safeguards as are found sufficient in the 
case of Government stock. Under a system, it is urged 
with some force, which would vest every acre in some person 
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who could give a good title to it, the registration of titles 
would become not only practicable but easy, and thus an im- 
portant step would be gained towards the consummation so 
devoutly wished for by an important school of Liberal 
lawyers. My objection to the project, independently of the 
enormous difficulty of starting it,^ and of the opportunities 
which it would offer for fraudulent dealing with the land, is 
that while it seems to go very far, it really wotdd not go far 
enough. Experience has shown that in nine cases out of ten 
a sale is the last thing which a trustee with a power of sale 
thinks of ; and the probabilities are that, if all the lands in 
England were vested in such trustees, the real succession to 
them would continue to devolve from one beneficial owner 
to another, just as if no trustee for sale existed. The pro- 
posed system would moreover perpetuate that distinction 
between legal and equitable estates, between fiduciary and 
beneficial ownership, which lies at the root of half the diffi- 
culties and complications overlying our real property law. 

But, if settlements cannot be abolished, to what extent 
can the power of settling property be restricted P Of the 
various suggestions which have been made on this subject, 
the most popular, perhaps, is the proposal to prohibit the 
giving of any interest in land to an unborn person. Such a 
measure would of course put an end, so far as it went^ to 
marriage settlements in their present shape, though it would 
enable a parent to provide, either by deed or will, for his 
children, the moment they were born. But it is obvious 
that if this provision were made by an irrevocable instrument 
on the birth of a child, twenty-one years would still have to 
elapse before the property became alienable, while if it were 
made by a revocable instrument, such as a will,^ the provision 

(1) The history of the Land Transfer Act, 1875, forcibly illuBlrates these 
difficulties. 

(2) Even if the provision were made by deed, instead of will, it would, 
unless the law were altered, be revocable ; for being made on the birth of a 
chi'.d it would necessarily be post-nuptialf and might, therefore, under the 
statute of Elizabeth against fraudulent conveyances, be avoided by a subse- 
quent conveyance from the settlor to a purchaser for valuable consideration. 
It is singular that this point should have excited so little attention* 
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would really be no provision at all. Upon the whole I much 
prefer the plan embodied in a Bill which Mr. Shaw Lefevre 
introduced into the House of Commons in 1878^ the main 
feature of which was to prohibit for the future all limitations 
of real and personal property to unborn persons, unless over- 
ridden by a power of appointment over the whole property 
given to the parent of such unborn person, a power almost 
invariably introduced into settlements of personalty. The 
practical effect of this measure/ which contains other impor- 
tant provisions, would be to give the parent the option in each 
case of saying to which of the children the property was to 
go, or in what proportion they were to share it. It would not 
indeed satisfy the demand for what is called *' free land ''-^ 
a demand which I propose to meet in another way — ^but it 
wotQd bring settlements of land into harmony with settle- 
ments of personalty, and would make the former, what the 
latter usually are now, a provision for the settlor's family and 
not a mere mode of ministering to his posthumous vanity. 
At the same time it would preserve intact that '* paternal 
authority" which, as Mr. Baxter points out, is now so 
much weakened by family arrangements which not only 
put the eldest son's interest out of the father's control, but 
place the two in a position of virtual antagonism to each 
other. 

To sum up, I would begin by repealing the present law of 
Primogeniture. Its abolition would, it is true, in the case of 
large estates, have little or no operation. But, in the case 
of small ones, it would prevent some glaring, if not very fre- 
quent, instances of injustice. I would sweep away entails 
altogether. Such a measure, though not nearly so violent 
as is generally supposed, would be a step in the right 
direction. It would remove an important distinction between 
the law of real and personal property and a fruitful 

(1) The Bill, bearing the names of Mr. Shaw Lefevre, Mr. W. B. Beaumont 
Mr. Osborne Morgan, Mr. Hersohell, and Mr. (now Sir Julian) Goldsmid,, 
was first introduced in the session of 1877, but has never reached a second 
reading. It prohibits the exercise of the power in question in fayour of any 
child not bom at the date of the appointment, or if made by deed, in fayour 
of an infant, except on the infant's marriage. 



